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STANDARD DIRECTIONS II: SUBMISSIONS BEFORE APPEAL BOOK
A. DIRECTIONS AT INITIAL DIRECTIONS HEARING

IN THE SUPREME COURT OF VICTORIA AT MELBOURNE

IN THE COURT OF APPEAL

CIVIL DIVISION

S APCI  

BETWEEN:

	
	Appellant

	and
	

	
	Respondent


ORDER OF THE COURT OF APPEAL

JUDICIAL OFFICER:



DATE MADE:




201..
ORIGINATING PROCESS:
Notice of appeal

HOW OBTAINED:
Directions hearing

ATTENDANCE:
Mr/s
 of Counsel for the Appellant

Mr/s
 of Counsel for the Respondent

OTHER MATTERS:
Not applicable.

THE COURT OF APPEAL ORDERS  THAT:

AMENDMENTS TO THE NOTICE OF APPEAL

Leave is required to amend the notice of appeal. Leave may be given by the Registrar or an Associate Judge before the contents of the appeal book are settled.  If the notice is to be amended after the contents are settled an application to the Court of Appeal is required.
1. Leave is granted to amend the notice of appeal in the form filed in court today/substantially in the form attached hereto and marked “A”.

2. The appellant file and serve the notice of appeal so amended and bearing the endorsement of the grant of leave on or before ………. 201...
OR

3. The appellant file and serve his/her/its marked up proposed amended notice of appeal on or before …………..complying with the following requirements:

NOTICE OF CONTENTION
This should be filed at the earliest possible stage, but no later than the same date as the respondent’s submissions.
4. The respondent file and serve any notice of contention on or before ………. 201... 

MEDIATION

Consider at what stage the mediation should take place- before the preparation of submissions, for example, to limit costs? After the submissions, but before the appeal book?
Mediation by an external mediator is the preferred option; mediation by an Associate Judge will only be ordered in special circumstances.
Mediation by an external mediator 

5. The appeal is referred to a mediator, such mediation to be conducted on or before ………. 201...
6. The mediator is to be appointed by the agreement of the parties, or failing agreement, by further order.

7. Subject to any further order, the costs of the mediation be paid in the first instance by the parties in equal share.
8. The parties shall instruct the mediator to provide a report in writing as to whether or not the matter has settled at mediation to the Judicial Officer conducting this directions hearing within 7 days of the conclusion of the mediation.

OR

Mediation by an Associate Judge
9. The appeal is referred to an Associate Judge of the Court for mediation, such mediation to be conducted on or before ………. 201.., at a time, date and venue to be advised by the Associate Judge conducting the mediation.

10. Each party is to provide to the other party or parties and to the Associate Judge conducting the mediation a brief outline of facts and issues on or before ………. 201.../no later than 7 days prior to the mediation.

FILING AND SERVICE OF THE SUMMARY
See Practice Statement C.A. 2 of 1995 as to the nature and purpose of the summary.  Conventionally the agreed summary is filed with the appellant’s submissions.  A different timetable is possible if required, for example the draft summary with the appellant’s submissions, the respondent’s comments with the respondent’s submissions and the agreed summary filed thereafter.  This may assist in eliminating contentious material from the summary.  
11. The appellant serve the draft summary on each respondent in electronic form on or before ………. 201... 
12. Each respondent notify the appellant of any proposed changes on or before ………. 201... [default period: 7 days thereafter].
13. The appellant file in electronic form and serve the agreed summary on or before ………. 201... [default period: 7 days thereafter]. The parties are not to file separate summaries. If agreement on the content of the summary cannot be reached, the appellant is to mark up the disputed paragraph(s) on the most recent draft and forward to the Court by the date set for the agreed summary for consideration in chambers.
FILING AND SERVICE OF SUBMISSIONS AND LIST OF AUTHORITIES
In the case where a cross appeal has been filed, these orders will require amendment.  The following is a possible set of directions where there is a cross appeal and notices of contention to both the appeal and cross appeal.  Please amend as required:
1.
The appellant file in electronic form and serve any notice of contention to the cross appeal and outline of submissions in support of the appeal and notice of contention if any (not exceeding 6 pages in length) and list of authorities on or before (date).  The submissions must refer with precision (by page number at least) to each portion of transcript, exhibit or other document relied upon (excluding submissions below unless essential to a ground of appeal). Global references are not sufficient.
2. 
The respondent file in electronic form and serve any notice of contention to the appeal, outline of submissions in opposition to the appeal and any notice of contention in the cross appeal, in support of the cross appeal and in support of any notice of contention (not exceeding 12 pages in length), and list of authorities on or before (date). The submissions must refer with precision (by page number at least) to each portion of transcript, exhibit or other document relied upon (excluding submissions below unless essential to a ground of appeal). Global references are not sufficient.
3. 
The appellant file in electronic form and serve its submissions in reply in the appeal (if a notice of contention has been filed in the appeal) and in response to the cross appeal (not exceeding 6 pages in length) and any additions to the list of authorities on or before (date). The submissions must refer with precision (by page number at least) to each portion of transcript, exhibit or other document relied upon (excluding submissions below unless essential to a ground of appeal). Global references are not sufficient..
14. The appellant file in electronic form and serve its/his/her outline of submissions (not exceeding 6 pages in length) and list of authorities on or before ………. 201...  The submissions must refer with precision (by page number at least) to each portion of transcript, exhibit or other document relied upon (excluding submissions below unless essential to a ground of appeal). Global references are not sufficient.
15. Each respondent file in electronic form and serve its/his/her outline of submissions (not exceeding 6 pages in length), any notice of contention and list of authorities on or before ………. 201... [default period: 14 days after the appellant’s submissions].  The submissions must refer with precision (by page number at least) to each portion of transcript, exhibit or other document relied upon (excluding submissions below unless essential to a ground of appeal). Global references are not sufficient. 
16. In the event that a notice of contention is filed, the appellant file in electronic form and serve any submissions in reply (not exceeding 6 pages in length) and any additions to the list of authorities on or before ………. 201... [default period: 7 days after the respondent’s submissions].  The submissions must refer with precision (by page number at least) to each portion of transcript, exhibit or other document relied upon (excluding submissions below unless essential to a ground of appeal). Global references are not sufficient. 
AMENDMENTS TO THE NOTE OF PROPOSED CONTENTS

Where summary and submissions are ordered first with a view to limiting the contents of the appeal book if possible, a direction in the form of 17.1 will be made.

17. The appellant file in electronic form and serve a revised note of proposed contents of the appeal book complying with the following requirements on or before ………. 201..:
17.1. limited to portions of documents or portions of transcript referred to in the summary or submissions and other documents required by the Registrar’s Notes on the Preparation of Appeal Books.
ADJOURNMENT OF THE DIRECTIONS HEARING

The directions hearing and settling of the appeal book will be adjourned until after the submissions and revised note are filed.
18. The directions hearing is adjourned to ………. 201...
COSTS
19. The costs of today are costs in the appeal.
OR

20. The costs of today are reserved/  The………………… pay the …………………. costs of today on a party/party/ …………….. basis as taxed or agreed.

LIBERTY TO APPLY

21. The parties have liberty to apply to the Registrar for further directions.

ANY FURTHER ORDERS

B. DIRECTIONS AT ADJOURNED DIRECTIONS HEARING
IN THE SUPREME COURT OF VICTORIA AT MELBOURNE

IN THE COURT OF APPEAL

CIVIL DIVISION

S APCI 

BETWEEN:

	
	Appellant

	and
	

	
	Respondent


ORDER OF THE COURT OF APPEAL

JUDICIAL OFFICER :



DATE MADE:




201..
ORIGINATING PROCESS:
Notice of appeal

HOW OBTAINED:
Directions hearing

ATTENDANCE:
Mr/s
 of Counsel for the Appellant

Mr/s
 of Counsel for the Respondent

OTHER MATTERS:


THE COURT OF APPEAL ORDERS THAT:

CONTENTS OF APPEAL BOOK 
This order is only applicable where no amendment to the note of proposed contents of appeal book is required)
1. The contents of the appeal book are settled in accordance with the note of proposed contents filed ………. 201...
AMENDMENTS TO THE NOTE OF PROPOSED CONTENTS

A revised note must be filed whenever amendments are required.  The revised note must be filed electronically.  If the amendments are minor, the directions hearing can proceed and the revised note be filed thereafter (see order 13).  The revised note will be checked, and the parties contacted if changes or a further directions hearing is required.
Major amendments will ordinarily require an adjourned date.  
2. The appellant file in electronic form and serve a marked up revised note of proposed contents of the appeal book complying with the following requirements on or before ………. 201...
AND

3. Subject to compliance with these directions the contents of the appeal book are settled in accordance with the revised note. 

OR

4. The directions hearing is adjourned to ………. 201...
PREPARATION AND DELIVERY OF APPEAL BOOK

There are two alternatives, submitting all copies initially or a draft for checking.  We prefer a draft.  This allows the appellant to submit one copy of the appeal book only for checking to save costs if corrections are required.  The time limits for submissions and summary and the requirement to pay the setting down fee run from the filing of this copy.  The solicitor for the appellant is required to personally certify that the corrected copies later submitted are in accordance with the required corrections.  If this is found not to be the case, there may be cost and delay consequences.

5. The appellant prepare the appeal book as settled and deliver one copy to the Registrar and one copy to each respondent on or before ………. 201... [default period 3 weeks] in the following format:
5.1. looseleaf (in a lever arch folder);

5.2. double-sided, only where practicable;

5.3. transcript not repaginated;

5.4. reasons for judgment not repaginated;

5.5. transcript to be in a discrete volume or volumes;

5.6. exhibits to be in a discrete volume or volumes.
6. The appellant make any corrections required by the Registrar to the appeal book and deliver to the Registrar 3 copies of the appeal book as so corrected (or a further 3 copies if no corrections are required) and 3 copies to each respondent (or a further 2 copies if no corrections are required) within 14 days of being notified if any corrections are required.

7. The solicitor for the appellant provide written certification that the copies of the corrected appeal book delivered to the Registrar and to each respondent are in accordance with the Registrar’s corrections.

OR

8. The appellant prepare the appeal book as settled and delivers it as follows:

8.1. 3 copies to the Registrar; and 

8.2. 3 copies to each respondent,
on or before ………. 201... [default period 3 weeks]
9. On delivery of the appeal book with any necessary corrections in accordance with these orders the appeal is placed in the list of appeals for hearing.

E-FILING

Where the volume of trial material, exhibits or transcript, is great and available electronically, the parties may be required to file it electronically.

10. The appellant / respondent / [other party] file and serve electronically the following material on or before …………………….. :
10.1. The whole transcript / transcript of …………………; and
FILING AND SERVICE OF SUMMARY AND SUBMISSIONS WITH APPEAL BOOK REFERENCES
This direction is required because the submissions have been prepared prior to compilation of the appeal book.
11. The parties may file and serve the agreed summary and their submissions amended solely to replace existing references to documents or transcript with references to appeal book pages on or before………………………….
FILING AND SERVICE OF COMBINED FOLDER OF AUTHORITIES

12. The parties comply with Court of Appeal Practice Statement No. 1 of 2006 paragraphs 10.4 and 10.5 in relation to the preparation of a combined folder of authorities.
13. The appellant file three copies of the combined folder of authorities and serve a copy on each respondent no later than 7 days prior to the date fixed for hearing of the appeal.

ESTIMATED LENGTH OF HEARING

A matter will only be listed for more than one day in exceptional circumstances.

14. The agreed estimate for the length of hearing is ……………….

SPECIAL HEARING REQUIREMENTS

15. The appellant’s/respondent’s application for expedition is granted/declined.
16. The appeal is listed for hearing on short notice (subject to the reasonable availability of counsel) on a date to be advised.
17. The parties advise the Registry within 7 days of their availability within the following period (only applicable if to be listed urgently)
ADJOURNMENT OF THE DIRECTIONS HEARING

18. The directions hearing is adjourned to ………. 201...
COSTS

19. The costs of today are costs in the appeal.
OR
20. The costs of today are reserved/  The………………… pay the …………………. costs of today on a party/party/ …………….. basis as taxed or agreed.
LIBERTY TO APPLY

21. The parties have liberty to apply to the Registrar for further directions.
ANY FURTHER ORDERS

26 September 2011
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