IN THE SUPREME COURT OF VICTORIA AT MELBOURNE

COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT






List XX
F0000

No. 0000 of 0000

  
BETWEEN:

	#
	Plaintiff

	
	

	- and -
	

	
	

	#
	Defendant


General Form of Order (DRAFT)

	JUDGE:
	The Honourable Justice #  

	
	

	DATE MADE:
	#

	
	

	ORIGINATING PROCESS:
	#

	
	

	HOW OBTAINED:
	#

	
	

	ATTENDANCE:
	#

	
	

	OTHER MATTERS:
	#  


THE COURT ORDERS THAT:

Court book
1. The Plaintiff prepare a court book containing the following documents:

(a) the current pleadings including requests for and particulars;
(b) all documents, in date order, which any party expects to tender in evidence‑in‑chief or to be referred to in cross‑examination.
2. The Plaintiff by # serve on each other party a draft index for the proposed court book.  Each of those other parties shall send a list of documents to be included or documents to be excluded from the proposed court book and all parties shall consult as to and agree upon the contents of the court book by #.
3. The Plaintiff by # serve on each other party and file for the use of the Judge a copy of the court book.  The Plaintiff shall also provide the Judge with the index to the court book in electronic form.
Witness statements

4. Subject to any order of the Trial Judge, evidence in the trial be by witness statement.
5. The Plaintiff file and serve its witness statements by 4:00pm on #.
6. The Defendant file and serve its witness statements by 4:00pm on #.
7. Each party have available for use by the Trial Judge a copy of all its witness statements in paper form and in electronic form.
8. Each witness statement satisfy the following formal requirements:
(a) it should be set out in numbered paragraphs;

(b) as far as possible, it should be expressed in the witness's own words;

(c) it should contain evidence only in admissible form.  For example, hearsay should be avoided;

(d) where the witness statement contains conversations these should, if the witness's recollection permits, be expressed in direct speech.  If this is not possible, this fact should be stated and the witness's best recollection or the substance of the conversation may be set out;

(e) it should contain at the end of the statement the following verification:
“I verify that I have read the contents of this my witness statement and the documents referred to in it and that I am satisfied that this is the evidence‑in‑chief which I wish to give at the trial of the proceeding.”
9. Where the statement of the witness, if admitted in evidence, proves a document, a copy of the document may be annexed to the witness statement or the document may be identified and tendered separately whether in the court book or otherwise.
10. The content of a witness statement served pursuant to an order of the Court is subject to the same implied undertaking as to confidentiality as applies to a document produced upon discovery.
11. Where any witness is not willing to provide a witness statement, the party calling the witness shall, by the date fixed for the delivery of the witness statement of that witness, file and serve a statement of the substance of the evidence which the party expects that witness to give and shall be entitled to lead oral evidence‑in‑chief from that witness.
Mediation

12. The proceeding be referred to a Mediator to be agreed between the parties or in default of agreement to be appointed by the Court, such mediation to take place by/not to take place before #.

13. Subject to the terms of this order, the solicitor for the Plaintiff shall, after consultation with all parties, deliver to the Mediator a copy of this order, all pleadings (including requests for and further particulars) and a copy of any other relevant information, and take all steps necessary to ensure that the mediation commences as soon as practicable.
14. The mediation shall be attended by those persons who have the ultimate responsibility for deciding whether to settle the dispute and the terms of any settlement and the lawyers who have ultimate responsibility to advise the parties in relation to the dispute and its settlement.
15. The Mediator not later than # report back to the Court whether the mediation is finished.
16. Subject to any further order, the costs of the mediation be paid in the first instance by the parties in equal shares.
Counsels’ joint estimate of trial duration
17. Counsel for the parties must provide to the Managing Judge a joint memorandum, signed by all counsel, containing a detailed estimate of the duration of the trial, broken down as follows:

(a)
time in opening submissions of each party;

(b)
time for any objections to evidence;

(c)
time for the evidence of each witness;

(d)
time for final submissions of each party.

The estimate is to be in two parts:

(a)
on the assumption that the trial proceeds on all issues, including quantification of damage;

(b)
on the assumption that the trial proceeds on liability issues only, excluding any issues concerning quantification of damage.

If there is any disagreement between counsel, this should be stated in the joint memorandum and the rival positions or estimates set out.
18. The joint memorandum is to be filed by email to the Associate to the Managing Judge by 4:00pm on #.

19. If, after the report is delivered, a barrister or solicitor for a party has reason to believe that the information provided is no longer accurate, it is the responsibility of that lawyer to bring this to the attention of the Trial Judge immediately.

20. The summons for directions is adjourned to #.
21. Costs are reserved.
