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In answer to the Statement of Claim dated 7 June 2018, the Defendant says as follows:

1 It admits paragraph 1.

2 It admits paragraph 2.

3 It makes no admissions to paragraph 3.

4 It makes no admissions to paragraph 4.

5 It makes no admissions to paragraph 5 but it admits the definition of Group
Members.

6 It makes no admissions to paragraph 6 as it has no relevant knowledge.

7 As to paragraph 7 it says:
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7.1

7.2

that the Electricity Safety Act 1998 (Vic) (ES Act) together with the
Electricity Industry Act 2000 (ES Act) expressly or impliedly confers a
duty/or power on the Defendant to transmit electricity through the network

owned by the Defendant;

otherwise it admits paragraph 7.

It admits paragraph 8 and further says that:

8.1

8.2

8.3

The line was part of a network constructed by the State Electricity
Commission in the 1960s which delivered power to rural Victoria as a social
utility for the purposes of section 48(2)(d) of the Wrongs Act 1958.

The network so constructed services in sparsely populated and lightly
loaded rural areas. The nature of the construction using wooden poles and
conductors above ground makes it efficient, economic and reliable in
supplying communities in the areas and is reasonable and appropriate as a

system in the circumstances.

Inherent in the design of any system delivering electricity is an element of
risk of harm against which the Defendant says it has taken the precautions
as mandated by statute as pleaded below but there are risks which cannot

be guarded against.

It denies paragraph 9 insofar as the paragraph is intended to be a synopsis of

section 98 of the ES Act and further says that such statutory duty is irrelevant in

view of the scope and operation of section 84 of the ES Act as more particularly

pleaded below.

It denies paragraph 10.

It makes no admissions to paragraph 11.

It denies paragraph 12.

It admits paragraph 13.

As to paragraph 14:

14.1

it admits sub-paragraph (a);
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14.2

14.3

14.4

14.5

as to sub-paragraph (b) it admits that the transmission of electricity could
create a risk of unintended discharges of electricity but the prospects of the
risk if it did materialise were dependent upon circumstances outside the
control of the Defendant. Such circumstances included, discrete weather
conditions at the time of the discharge of electricity, features of surrounding
vegetation including the health of the tree, the nature and quantity of
flammable material available in the vicinity of any point of discharge, the
acts and omissions of parties who had control over assets not available to
the Defendant and steps taken by persons to remove or protect themselves

or their property from the fire;

as to sub-paragraph (c) the Defendant repeats its particulars under

paragraph (b) above;

it denies sub-paragraph (d) and further says that the transmission of
electricity along a powerline gives rise to inherent risks which cannot be

guarded against; and

it denies sub-paragraph (e).

It admits paragraphs 15 (a) — (d) but denies paragraphs (e) — (9).

It denies paragraph 16 and further says that the Plaintiffs and some or all of the

Group Members were able to protect themselves by effecting insurance cover in

respect of the losses alleged.

As to paragraph 17:

17:1

17.2

it denies the allegations;

it denies specifically that the circumstances of this case gives rise to the

General Duty. Without prejudice to its denial refers, it says:

o the statutory scheme imposed by section 84 of the ES Act (including
Division 3 of Part 8 of the ES Act) and the delegated legislation
promulgated pursuant to section 89 set out the scope of the

Defendant’s obligations for tree and vegetation clearance;
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o if there is a General Duty, then such General Duty is co-extensive
with and no wider than the duty under section 84 of the ES Act and

the delegated legislation promulgated pursuant to section 89;

o the terms, scope and purpose of the duty under section 84 of the
ES Act is inconsistent and incompatible with the alleged General Duty

in this case;

° the General Duty as claimed subverts and is inconsistent with the
duty as imposed by section 84, which statutory scheme strikes a
balance of rights and obligations, duties, cost and freedoms and
overall which balances and reconciles competing and conflicting

interests;

° the Defendant does not have the power to trim or remove vegetation
as alleged in the General Duty by reason of the scope of section 84 of

the ES Act and the delegated legislation pursuant to section 89;

o the novel duty of care asserted by the Plaintiffs will create an
indeterminacy of liability as if found the alleged duty would impact the
millions of trees growing in Victoria in or around powerlines in the
urban and rural environment which are outside the clearance space

and which are not hazard trees (as defined);

° the Defendant refers to the facts and matters in the Appendix to this
defence as further particulars of its denial. The Appendix sets out the

history, terms, scope and purpose of the statutory regime.
It makes no admission to paragraph 18.
It denies paragraph 19.
As to paragraph 20:
20.1 it admits paragraph (a);
20.2 it admits paragraph (b).

As to paragraph 21, it says as follows:
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21.1

21.2

21.3

21.4

21.5

21.6

21.7

it admits it had an obligation with respect to keeping the whole or any part
of a tree clear of the powerline pursuant to section 84 of the ES Act but

otherwise makes no admission to sub-paragraph (a);
it denies sub-paragraph (b);

it says that the Defendant's duties under section 84 of the ES Act are
governed by the regulatory framework encompassed by the Electricity
Safety (Electric Line Clearance) Regulations 2015 (Vic) (the Line

Clearance Regulations);

the Line Clearance Regulations includes a Code of Practice for Electric

Line Clearance (Code);

the Code requires that a “responsible person” must create and maintain the
required clearance space around a powerline calculated in accordance with

Parts 2 and Parts 3 and the schedule to the Code (“clearance space”);

save as set out in the Code, the Defendant does not have the power
pursuant to section 84 of the ES Act to keep the whole or any part of a tree

clear of the powerline;

the scope, terms and purpose of the Line Clearance Regulations and the
Code as developed and drafted by Energy Safe Victoria (ESV) is set out in
the Appendix to this Defence.

It denies paragraph 22.

As to paragraph 23 it says as follows:

23.1

23.2

23.3

234

it admits paragraph (a);

it admits that there were gum trees growing on the blue gum plantation at
1092 Twomeys Bridge Road, Yatchaw but it makes no admissions as to
whether any and if so how many were sufficiently close to the line that if
they fell in the direction of the powerlines there was a risk that any tree

could fall across the line. It otherwise denies sub-paragraph (b);
it admits paragraph (c);

it denies paragraph (d);



23.5 it makes no admissions to paragraph (e);
23.6 it makes no admissions to paragraph (f);

23.7 it admits paragraph (9);
23.8 it makes no admissions to paragraph (h);

23.9 it makes no admissions to paragraph (i); and
23.10 it denies paragraph (j).
24 It denies paragraph 24.

25 It denies paragraph 25 and further says that by reason of the regulatory framework
of the Line Clearance Regulations and the Code, at the material time it was not
under the General Duty to design and implement a system that was capable of
mitigating the risk of plantation trees falling onto or otherwise coming into contact
with an electric line. It repeats its defence under paragraphs 17 and 21 above and
otherwise relies on the legislative framework referred to in the appendix to this

defence.
26 It makes no admissions to paragraph 26.
27 As to paragraph 27 it says as follows:
271 it admits paragraph (a);

27.2 it is denied that the Statutory Duty or the General Duty required a clearance
zone of 20m as alleged or that the alleged obligation was one imposed by

or on Powercor;
28 It makes no admissions to paragraph 28.
29 It makes no admission to paragraph 29.

30 As to paragraph 30:

30.1 it admits that the Tree was approximately 30m tall prior to its failure with a

trunk diameter of in excess of 400mm;
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30.2

30.3

30.4

30.5

30.6

30.7

it admits that the centerline of the Tree was located outside the clearance

zone prescribed by the Line Clearance Regulations west of the powerline;

it denies that the closest 22kv conductor was horizontally approximately

20m from the centre or the stem of the tree;

it otherwise makes no admission to sub-paragraph (a)
it admits sub-paragraph (b);

it denies sub-paragraph (c);

it denies sub-paragraph (d).

It denies paragraph 31.

It denies paragraph 32.

It admits paragraph 33.

As to paragraph 34:

34.1

34.2

it admits paragraphs (a) and (b);

it denies paragraph (c) and the particulars thereunder.

It denies paragraph 35. Without prejudice to its denial, it says as follows:

35.1

356.2

35.3

35.4

the clearance space as required by the Line Clearance Regulations for the

Tree to be kept clear of vegetation is 3.9 metres from the powerline;

it is not permitted by the Line Clearance Regulations to trim or remove the

Tree;
the Tree was structurally sound prior to fracture and healthy;

the responsibility of the Defendant for maintenance of distance between the
conductors and vegetation is provided by the Line Clearance Regulations
and the Code.

It denies paragraph 36.

It denies paragraph 37.
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It denies paragraph 38.

It denies paragraph 39.

It denies paragraph 40.

It denies paragraph 41.

It denies paragraph 42 and further it says that if by transmitting electricity on the

powerlines the Defendant created a nuisance, which is expressly denied,

421

42.2

42.3

42.4

42.5

the transmission of electricity by the Defendant was authorised by the
ES Act and the El Act;

the ES Act and/or the ElAct imposed a duty and/or power on the
Defendant to transmit electricity the performance or exercise of which

created the nuisance as an inevitable consequence;

the transmission of electricity on the powerlines by the Defendant was
expressly within the scope of the statutory authority given by the ES Act
and the El Act to the Defendant;

the Defendant acted with reasonable care in the exercise of the statutory

power or duty imposed by the ES Act and the El Act; and

by reason of the matters pleaded in this paragraph, if, which is denied, the
Plaintiff and the Group Members suffered a nuisance created by the
Defendant, the Defendant has a complete defence in respect of the

nuisance.

It denies paragraph 43.



44 Save as admitted or not admitted in this Defence, the Defendant denies that the

Plaintiffs are entitled to the sums claimed as alleged or at all.

Dated: 14 August 2018

DUGALD McWILLIAMS

} . |
Wetl. iKeer \l/
WOTTON + KEARNEY

Solicitors for the Defendant
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APPENDIX TO DEFENCE

BACKGROUND

The background to the formulation and implementation of the regime for line
clearance is the report of the Board of Inquiry into bushfires in Victoria in 1977 by Sir
Esler Barber QC.

The then current regime for tree clearing around powerlines was characterised as

“totally inadequate” (page 140).

It was recorded that powerlines were so close to trees that limbs and lines were
likely to come into contact, particularly on days of high fire danger, when the
outbreak of fire becomes a high probability. The report indicated that the SEC had
been inhibited in its tree cutting activities by a number of factors including limitations
on manpower and the opposition by some landowners to having their trees cut as

well as the voices of ultra conservationists.

Accordingly:

“A comprehensive plan for tree clearing must be formulated and energetically

implemented.”

Paragraph 8.3.2 of the report identified that there was an inherent conflict of interest
between interested parties and there needed to be a way to resolve the conflict.
One way of achieving this was suggested by the SEC in its proposal that there be
set up a Committee or Council on which representative parties should sit and which
would have the duty and power to determine and lay down principles and standards
for the maintenance of trees and their foliage clear from powerlines. It was
anticipated that this committee would meet as required and its primary task would
be to formulate a policy for dealing with the problems of powerlines passing through

or near trees.

Electricity Commission (Clearance of Lines) Act 1983

6
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As a result of the Inquiry the State Electricity Commission (Clearance of Lines) Bill

was introduced into Parliament in November 1983.

On introduction of this Bill, the Minister for Police and emergency services moving it

for the second time indicated that section 60:
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“Defines the responsibilities of occupiers, land managers and the commission

in relation to maintenance of lines and the clearance of trees from lines.”

Further, the Minister indicated that a Code of Practice was to be developed in
accordance with the provisions of the then Bill. Section 65 it was explained

provides:

“For the making of regulations concerning such matters as the standards of
construction and maintenance of private electric lines and in particular will
require the commission to publish and to forward to the owner of every private
electric line, a written notice explaining the duties and responsibilities of that

person or persons.”

The Minister in describing the Bill further said:

“It is believed that the proposed measures are a reasonable approach to the
matter recognising both the factors of safety and the environment. Moreover,
the approach has general support from those organisations which provided

input into the development of this measure.”

“I cannot emphasise too strongly that the measures contained in this Bill are
not intended to provide any authority or person with unlimited licence to
unnecessarily clear trees in any part of the State. On the contrary, the prime
purposes of the Bill are to provide legislative support to existing standards for
the maintenance of safe clearance between trees and powerlines and, as far
as possible, to clarify the question of ownership and responsibility for all
electric lines throughout the State. | would add that, for the first time, this Bill
also formally provides for community input to be considered in the formulation
for regulations concerning tree clearing standards and the regular review of
such regulations. Honourable members may also be assured that the State
Electricity Commission intends to continue its policy of full cooperation with
other authorities or bodies in its endeavour to reduce the possibility of fires

arising from the presence of electricity assets.”



12

10 The Minister further explained that section 63 of the Bill provided for the
establishment of a Tree Clearance Consultative Committee, its membership and

method of operation.

“In order to provide a balanced view point and as far as possible proper
consideration of the interests of all concerned, this Committee shall be made
up of 12 members including a chairman, all of whom are to be appointed
jointly by the Minister for Minerals & Energy and the Minister responsible for

administering the Town & Country Planning Act.”

11 The Committee contemplated by section 63 according to the Minister was to
comprise officers of the Road Construction Authority, the Country Fire Authority,
Forests Commission Victoria, the Local Government Department, the Ministry for
Planning & Environment and the State Electricity Commission. Six other members

were to be appointed after advertisement as interested persons.

12 Statutory provisions relating to clearance and the keeping of the whole or any part of
a tree on land clear of lines were therefore first introduced by section 60 of the State
Electricity Commission (Clearance of Lines) Act 1983 (SECCL Act) in the

following terms:
“60. Requirement on persons to maintain line

60. (1) Except as provided in sub-section (2), an occupier of land
above or below the surface of which there is a private

electric line shall be responsible for maintenance of the line.

(2) Subject to sub-section (4), an occupier of land shall be
responsible for the keeping of the whole or any part of a

tree situated on the land clear of:

(a) a low voltage electric line which solely services the land

he occupies; and

(b) a private electric line which is on land which is
contiguous to the land he occupies and for this purpose
he may enter onto the contiguous land and there
perform any acts necessary to keep the tree clear of

the line.
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(3) A person responsible for the management of public land in
a declared area which is in an urban area shall be
responsible for the keeping of the whole or any part of a

tree situated on the land clear of an electric line.

(4) The Road Construction Authority shall be responsible for
the keeping of the whole or any part of a tree which is
situated on a plantation on a road other than a main road
declared to be a road by the Minister administering the
Transport Act 1983 under Schedule 5 to the Transport Act
1983 clear of an electric line above or below the surface of

land in a rural area.

(5) The Commission shall be responsible for the keeping of the
whole or any part of a tree clear of an electric line where
there is no other responsible person under sub-section (2),
(3) or (4).”

The SECCL Act was passed to amend the State Electricity Commission Act 1958
(the SEC Act).

By section 65 of the SECCL Act, the Governor in Council had power to make
regulations in respect of anything necessary to be prescribed for carrying the Act

into effect including:
“65. Regulations

65. (1) The Governor in Council on the recommendation of the Regulations.
Commission may make regulations for or with respect to any matter
or thing that is required or permitted to be prescribed for the purposes
of this Part or is necessary to be prescribed for carrying this Part into
effect and, without limiting the generality of the foregoing, for or with

respect to prescribing:

(d) the Code of Practice for the maintenance of private electric
lines and the keeping of the whole or any part of a tree clear of

electric lines setting out:
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(2)

14

(i)  the duties of responsible persons;

(i) the standards and practices to be adopted in the
maintenance of private electric lines and the keeping of

the whole or any part of a tree clear of electric lines;

(i)  the methods to be applied in the maintenance of private
electric lines and the keeping of the whole or any part of

a tree clear of electric lines; and

(iv) any other matters for or with respect to the maintenance
of private electric lines and the keeping of the whole or

any part of a tree clear of electric lines.

Any regulation made under this Part may:

(a)

(b)

(c)

(d)

be made so as to be limited in respect of time, place or
circumstances having regard to the conditions existing in any

area in which the regulation is to have effect;

leave any matter or thing to be from time to time determined,
applied, dispensed with or regulated by any Government

department, council or public authority;

confer powers or impose duties in connexion with the
regulations on any Government department, council or public
authority or on any officer of that department, council or
authority or on owners or occupiers of premises or on any other

person whatsoever;

incorporate or adopt by reference the provisions of any
document (including any code, standard, rule, specification or
method) formulated, issued, prescribed or published by any

authority or body whether”

(i) wholly, partially or as amended by the regulation; and



