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1. It is immediately apparent that the topic for this session is a broad one.  

2. What I have chosen to focus upon is the changing nature of the conduct of appeals.  I speak from my perspective as an appellate judge.  At Noel Hutley SC’s request, I will also make some remarks on how different the perspective of an appellate judge is from the perspective of a barrister who appears largely in appeals, as I had done.  Perhaps this aspect could be called ‘things I wish I had known’.

3. In 1995 Michael Kirby famously identified 10 ‘rules’ of appellate advocacy
 and refreshed them in 2006.

4. The ‘rules’ or ‘ideals’ were never intended as commands or to be permanently enduring.  What is interesting, though, is to consider whether they need to be adjusted for 2018.  For my part, I believe that they do.  I think that some of them should be replaced.  Some should be varied.  Moreover, they need to be supplemented.  This is because in the 21st century there are some significant departures from the way appeals have been traditionally conducted. 

5. Michael Kirby’s original 10 ‘rules’ were as follows:

1.
Know the court you are appearing in;

2.
Know the law, including both the substantive law relating to your case and basic procedural rules that govern the court you are appearing in; 

3.
Use the opening of your oral submissions to make an immediate impression on the minds of the judges;

4.
Conceptualise the case, and focus the attention of the court directly on the heart of the matter;

5.
Watch the Bench;

6.
Give priority to substance over attempted elegance;


7.
Cite authority with care and discernment;


8.
Be honest with the court at all times;


9.
Demonstrate courage and persistence under fire; and


10.
Explain the legal policy and legal principle involved in the case. 

6. Many of these rules assume that appellate advocacy takes place wholly in the courtroom.  Michael Kirby later added some general observations about the increasing use of written submissions, the impact of technology, and the rarity of senior female advocates in appeals.
  During the course of examining whether the original 10 rules need to be adjusted, I look at each of those issues.  

Written Submissions

7. Turning first to the issue of written submissions in 21st century appeals.  

8. In 2018 effective appellate advocacy requires the preparation of rigorous persuasive written submissions.  This is critical for appeals for three reasons:

The first is because appeals, unlike trials, require the identification of error in the judgment below;

The rigour and analytical clarity needed to identify error is facilitated by the written word, especially in the careful choice of language;

The task for an appellate court is ultimately a task in analytical writing.  There is little substantive case management; there is no jury to manage; there are few preliminary steps that take any court time.  Aside from the hearing — and I will say something about that in a moment — the role of an appellate court is primarily to engage in written legal analysis.  If, in carrying out that task, the Court can pick up your written submissions and use your conceptual framework, your structure, and your language, you are more than half-way home.  

9. In my view, written submissions now play equally as important a role as oral advocacy.  Much as in the United States, they should no longer be seen as supplementary but rather as an indispensable means of persuasion.
   

10. I consider that the best standard of written submissions is achieved if they are prepared on the assumption — usually fictitious — that there will be no opportunity for oral advocacy.  Everything necessary to persuade the judge should be laid bare. 

11. The rationale for that is clear.  

12. There is now a firm expectation that judges come to the hearing of an appeal having read the reasons below and the bulk of all other relevant materials.  This is not only because court time is increasingly precious.  It also springs from a recognition that unless the Bench has a detailed understanding of the competing arguments, the opportunity may be lost for a meaningful exchange at the hearing.  

13. The preparation by a judge for an appeal is extensive.  Unlike a trial, there are few unknowns.  Before coming onto the bench, a judge, in addition to engaging in a careful review of the judgment below, will have examined any statutory context and the principal authorities.  The written submissions provide an opportunity for counsel to persuade the judge of their client’s case during that critical stage of preparation.  This is the time when an appellate judge is forming a view  of the merits on the issues raised  — albeit preliminary only and while keeping an open mind.  The well-supported identification of error at this early stage can be powerful.  Equally, so too can a well-reasoned defence of the judge’s reasons below.

14. This is not to diminish the significance of oral advocacy when it does occur.  It is instead to recognise that the purpose of an appeal hearing has changed.  Ideally, it should not be used, and should not need to be used, to make judges familiar with a party’s case.  Rather, the hearing of an appeal has become a site for oral exchange with the Bench.  

15. In my view, this brings with it a professional obligation on judges.  It is incumbent on appellate judges to make parties aware of any legal or logical flaw they consider they have identified in a party’s case.  The inscrutable demeanour of a judge — once regarded as obligatory — has now diminished to vanishing point.  Given the recent reports of judicial bullying, I might add that counsel should be given a fair opportunity to respond.   

16. I recommend as an additional guide to appellate advocacy, rule 11: 

11.
Prepare written submissions for the appeal as though there will be no opportunity for oral argument. 

17. Let me say something about rule 10, the encouragement to ‘explain the legal policy and legal principle involved in the case’.

18. I am sure I am not alone in recognising that resort to legal policy in an appeal in the 21st century in Australia is, if not rare, somewhat uncommon.  Reliance on policy tends not to be encouraged. This is only partly to be explained by the preponderance of appeals that turn on matters of statutory interpretation.  

19. It was once commonplace to rely upon the policy behind a statute when difficult questions of construction arose.
  The shift away from policy, and the legislative history which explained it, is rather a consequence of the increasing emphasis the High Court has placed on the statutory text.  

20. We are all well aware of the High Court’s directive that the process of statutory interpretation ‘begins and ends with the text’.
  We are ever conscious that legislative history and extrinsic materials ‘cannot be relied upon to displace the clear meaning of the text’.
  Where the purpose of legislation is resorted to, it is sought to be located in the objects expressly identified in the Act.  The objective theory of legislative intention reinforces this by emphasising that such intention is strictly a fiction but in so far as it is to be discerned, it is to be discerned in the words manifest in the statute and not from materials outside of the statute.
  Commenting on this shift is nothing new.

21. However, the shift is a fundamental one, jurisprudentially.  The effect on appeals is that counsel are well advised to ensure their case can be wholly supported by the statutory text and can be developed without resort to any extrinsic materials including legislative history.  

22. In those circumstances, I recommend replacing rule 10 — ‘Explain the legal policy and principle involved in the case’ — with a rule which states:

10.
Explain the statutory scheme and any principle it may embrace while focusing with exactitude on the statutory language.


23. I also recommend the addition of another rule, rule 12:

12.
Calculate the minimum steps you need for the appeal to be decided in your favour.

24. This falls into the category of ‘things I wish I had known’.

25. Appellate judges will not determine an issue unless it is necessary to do so.  Indeed, it has become accepted that if it is not necessary for a particular issue to be determined, then it is necessary not to determine it.

26. As a barrister I used to be so disappointed when a Court, including the High Court, did not take what I saw as ‘the opportunity’ to clarify a point of principle, or resolve a question of constructional choice, when it was clearly live and important although not necessarily determinative of the dispute.  ‘Why wait until the appropriate vehicle arrives?’, I used to think.  ‘This matter ought to be seen as sufficient’.  ‘At least the court could give us some guidance’.

27. I now recognise that the restraint shown by an appellate court is not timidity or lack of imagination or resolve.  The judges are often eager to resolve an issue but if the issue is not determinative, or if there is an alternative and simpler means to determining the matter, the court will typically feel obliged to adopt a minimalist approach.

28. The explanation for the minimalism is because an appellate court has an acute sense of its responsibility to ensure that an issue is left open until it is vital for it to be determined.  To resolve an issue, or give firm guidance on it, unnecessarily, is seen as fundamentally unfair to the future litigant whose circumstances may vary slightly from the instant case, or where the overall merits may be distributed differently. 

29. An implication flowing from this is that if you, as counsel, do not provide those minimalist steps, the Court will start looking for them.  

30. Many questions from the Bench may be directed at finding just those steps.

31. The brilliance of your argument may be undermined because it is not the simplest way home, consistent with authority and accepted principle. 

32. Let me move, then, to the impact of technology on appeals.  Developments in technology have had an impact not only on hearings in court but also on communications from the courts to the community.

33. Technology has meant that courts are now directly involved in the communication to the community of everything we do.  We in the legal profession are no longer only speaking amongst ourselves.  The reduction in the number of professional journalists engaged in court-reporting means that the courts are now obliged to provide intelligible and accurate reports of court processes and outcomes.  Appellate courts are increasingly producing summaries of judgments to enhance community understanding. Judges are involved in settling the tweets our Court produces on significant decisions.   Our Court is about to release internally produced podcasts.  One can imagine courts in the not too distant future having full media production facilities to transmit, and report on, completed hearings.  

34. With the increasing importance of court communications in mind, I recommend the following variation to rule 6, the rule that invited counsel to ‘give priority to substance over attempted elegance’, namely to:

6.
Strive towards simplicity, clarity, and intelligibility, because ultimately the court will seek to communicate to the community the case you put and the reasons for its success or failure.

35. I now turn to address the rarity of female advocates in speaking roles in appeals.  

36. It was Joan Rosanove’s appearance in Briginshaw v Briginshaw
 that is recorded as the first occasion in the High Court in which a female advocate had a ‘speaking part’ in the argument of an appeal.  This was 1938 and Joan Rosanove was not yet a barrister.
  In the High Court she split the oral submissions with her leader.
  

37. In the Victorian Court of Appeal we have been collecting statistics for almost three years on the number of women who have a speaking role in appeals.  In criminal appeals it is not uncommon to have women speak.  Usually they are Crown prosecutors employed by the Office of Public Prosecutions.  In civil appeals there is a significant under-representation of women. 

38. In June 2017 we found that women counsel spoke in 17% of criminal appeals.  Women appeared in 15% but spoke in only 5% of civil appeals.
  For the last financial year, in June 2018 we had women counsel speak in 20% of criminal appeals.  Women appeared in 15% of civil appeals and spoke in 7%.
 There have been some months in which we have had no women speak in civil appeals.

39. This compares with the percentage of women at the Victorian Bar of 29% in 2017. 
  As a percentage of Silks, women make up 13%.
  

40. The explanations for this are diverse.  Justice Susan Glazebrook of the New Zealand Supreme Court disavows the myth that it is just a matter of time before parity is achieved.
  

41. Given that women have been admitted to the profession in Victoria in much more considerable numbers than men over at least the last 15 years,
 the proposition that the sheer weight of numbers will eventually cause a ‘trickle up’ effect would predict a much faster movement than the glacial progress we have experienced.  

42.  Justice Glazebook also disavows the myth that women’s professional experience is no different to men until women hit a ‘glass ceiling’.  Addressing oral argument to a multi-member appellate Bench is not a ‘glass ceiling’, in the sense that it is the first encounter of an impenetrable discriminatory barrier, when the paucity of female counsel appears to be largely reflected in all Divisions across our Court.
  

43. In a recent speech, Justice Geoffrey Nettle of the High Court acknowledged that it had become more or less accepted, at least as part of what he described as ‘the realpolitik of the situation’, that positive measures to achieve gender equity may be fruitful.
 

44. Might I suggest a positive measure that I believe could make a profound difference.   

45. This is to adopt the Briginshaw approach.  The issues in an appeal can be divided.  The female junior is given an opportunity to make oral submissions on at least one ground of appeal.  A single primary issue.  On the Briginshaw approach, the heightened visibility of female counsel on an appeal would be immeasurable. 

46. My final addition to the rules for running appeals, addressed to the 21st century, is two-fold:

13.
Adhere to the Law Council’s Equitable Briefing Policy; and  

14.
In respect of at least one of the grounds of appeal, give your female junior a speaking role. 
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