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LEGAL COSTS

1 With respect to the legal costs and disbursements which AFPL seeks to recover by

this application (Legal Costs):

(a) were they incurred in the conduct of Supreme Court Proceeding SCI 2012 7185

(Bolitho Proceeding) on behalf of Mr Bolitho and the representative group?
(b) were they reasonable in the circumstances?

(c) were they disproportionate or excessive having regard to the costs incurred by
the SPRs in the Bolitho Proceeding and Supreme Court of Victoria Proceeding
SCI 2015 01384 (SPR Proceeding) (collectively the two proceedings),
including work relied upon, directly or indirectly, by Mr Bolitho/AFPL in the
Bolitho Proceeding?

(d) are they required to be supported by valid and enforceable costs agreements
and disclosure statements (Costs Agreements) between:

(i) between (A) Mr Bolitho and (B) Mark Elliott or Portfolio Law;

(i) between (A) Mark Elliott or Portfolio Law and (B) counsel?
(e) If so:

(i) were they supported by Costs Agreements?

(i) are any of the Costs Agreements with counsel void, ineffective or liable
to be set aside for the purposes of section 185 of the Legal Profession
Uniform Law and/or Part 3.4 Division 5 of the Legal Profession Act 2014
(Vic) (LPA)?

(f) have they been calculated and charged in accordance with the Costs
Agreements and the funding agreement between Mr Bolitho and AFPL dated
13 March 2014 (Funding Agreement)?

(9) is AFPL entitled to recover costs incurred:
(i) in respect of the appeal by Mrs Botsman in S APCI 2018 00377
(i) in respect of this remitter?

2 Should the Legal Costs be referred out for assessment by an independent expert or
referee or by the Costs Court? If not, in what if any sum is AFPL entitled to recover
6
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legal costs and disbursements from the proceeds of the settlement with Trust Co

(Settlement Sum))?

FUNDING COMMISSION

3

Is the “Resolution Sum” within the meaning of the Funding Agreement the $64 million
settlement sum payable by Trust Co under the Settlement Deed in respect of the
compromise of both Mr Bolitho’s claim against Trust Co and the SPR’s claim against

Trust Co, or some other and if so what sum?

(a) Having regard to the terms of the Settlement Deed, is it necessary to apportion
the Settlement Sum between the Bolitho Proceeding and SPR Proceeding, and

if so, what apportionment or allocation as between them is appropriate?

(b) What were the prospects of success of the Bolitho Proceeding and of the SPR

Proceeding, separately and comparatively?

(c) What were the relative contributions of AFPL and the SPRs towards the

practical, financial and evidentiary burden of conducting the two proceedings?

With respect to AFPL’s claim for a funding commission pursuant to the Funding

Agreement:
(a) What proportion of group members signed the Funding Agreement?

(b) What has been disclosed to and/or agreed by group members relevant to
AFPL’s intention to make a claim under the Funding Agreement against each
group member in respect of the claim against Trust Co, and the funding

commission sought by AFPL?

(c) What is the proper construction of the Funding Agreement with respect to

AFPL’s entitlement to a payment out of the Settlement Sum?

(d) Should any funding commission be calculated on the gross Settlement Sum,

or the net Settlement Sum (after deduction of approved legal costs)?

(e) Should any funding commission be a GST-inclusive amount, or a GST-

exclusive amount?
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Financing obligations: What financing obligations did AFPL undertake and perform

in relation to the Bolitho Proceeding against Trust Co?

(a) To what extent was the Bolitho Proceeding against Trust Co financed by
others?

(b) What was the quantum of adverse costs liability assumed by AFPL?

(c) During the course of the litigation, what was AFPL’s capacity to meet its
obligations under the Funding Agreement, including its capacity to meet

adverse costs orders?

(d) What security for costs did AFPL relevantly provide in the course of the Bolitho
Proceeding against Trust Co?

(e) What litigation costs had been paid by AFPL at the time of the Settlement Deed,

and/or what litigation costs had AFPL properly and reasonably incurred?
() When did AFPL pay the litigation costs of the Bolitho Proceeding?
(9) On what terms were Mr Bolitho’s solicitors and counsel retained to act?
(h) What is a commercially acceptable return on investment for AFPL?

Performance obligations: to what extent did AFPL perform its various obligations
under the Funding Agreement in relation to the claims in the Bolitho Proceeding

against Trust Co?

Court’s supervisory role in connection with the funding commission: With
respect to the settlement with Trust Co, is the commission sought by AFPL reasonable
and proportionate having regard to the overall Settlement Sum and the amount that
will remain for distribution to group members? If not, in what if any sum is AFPL entitled

to recover funding commission from the Settlement Sum?

Funding equalization order: Should a funding equalization order be made? Do the
interests of justice require the making of the order in circumstances where the

debenture holders had, at least in part, “financed” the Bolitho Proceeding through the
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evidence prepared, filed and paid for by the SPRs such that there was significantly

reduced scope for freeriding by debenture holders?

DISENTITLING CONDUCT AND CONDUCT ATTRACTING RELIEF UNDER CIVIL
PROCEDURE ACT

9 In respect of the applications by Mr Bolitho and AFPL for payment to AFPL from the
Settlement Sum for Legal Costs and/or for funding commission (Applications) and/or
in relation to the proceeding generally, has there been any conduct by AFPL, its

directors, employees or agents, by reason of which:

(a) AFPL has contravened an overarching obligation under the Civil Procedure Act
2010 (Vic) (CPA);

(b) the Court should refuse the Applications;
(c) the court should reduce or disallow AFPL’s claims for those payments;

(d) the court should order that AFPL pay any and if so what sum into the Settlement

Sum;

(e) the court should order that AFPL indemnify debenture holders for losses they
have suffered or will otherwise suffer by reason of that conduct in any and if so

in what sum.

10 In respect of the Applications and/or in relation to the proceeding generally, has there
been any conduct by Mr O'Bryan AM SC, Mr Symons and/or Mr Zita/Portfolio Law by

reason of which:

(a) any one or more of them has contravened an overarching obligation under the
CPA;

(b) the court should order that any one or more of them pay any and if so what

sum into the Settlement Sum;

(c) the court should order that any one or more of them indemnify debenture
holders for losses they have suffered or will otherwise suffer by reason of the

conduct of any one or more of them in any and if so in what sum.
Particulars

Particulars provided in Annexure A.
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Does the alleged disentitling conduct affect:

(@)

(d)

(e)

the Applications;

the recovery of commission on a contractual basis;

the recovery of legal costs;

the recovery of any and what moneys for debenture holders;

the need for AFPL to indemnify debenture holders for losses suffered or which

they will otherwise suffer by reason of the disentitling conduct?

Should the allegations concerning the CPA be dealt with in this proceeding or

otherwise?

10
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ANNEXURE A - Particulars of conduct by AFPL, Mr O’Bryan, Mr Symons and Mr

Zita/Portfolio Law

Background, context, and duties owed to Mr Bolitho and other group members

Background to Bolitho Proceeding and SPR Proceedings

The Bolitho Proceeding was commenced on 24 December 2012.

The SPRs commenced and/or conducted several proceedings relating to the subject

matter of the Bolitho Proceeding, as follows:

(@)

(d)

Between September and December 2014, the SPRs conducted public
examinations of Trust Co personnel in Supreme Court of Victoria."

On 5 November 2014, the receivers of Banksia commenced proceedings
against directors and officers of Banksia, its auditors and solicitors, and
members of an insurance syndicate. Those proceedings were subsequently
taken over by the SPRs.

On 27 March 2015, the SPRs commenced the SPR Proceeding against Trust
Co.

On 27 March 2015, the SPRs commenced a group proceeding against Trust
Co on behalf of the McKenzie Family Superannuation Fund (McKenzie Group

Proceeding).

Litigation funding arrangements in the Bolitho Proceeding

On or about 20 January 2014, BSL Litigation Partners Ltd (now AFPL) was
incorporated for the purpose of funding the Bolitho Proceeding.

At all relevant times, Mr Mark Elliott was:

(@)

(b)

the managing director and secretary of and major shareholder in AFPL; and
the directing mind and will of AFPL.

Particulars

As to (a), AFPL’s Register of Members records that, as at 25 July 2017, entities
associated with Mr Elliott held 1,000,000 of 1,812,500 or 55% of issued shares
in AFPL.

Affidavit of David Newman sworn 25 March 2019 (Newman Affidavit), paras 37 - 38.

11
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As to (b), Mr Elliott had a high level of responsibility, discretion, autonomy and
decision-making power on behalf of AFPL in relation to the Bolitho Proceeding.
He considered that he was entitled to “run the litigation as he saw fit”.2

All references in this document to the conduct and/or state of mind of AFPL are
references to the conduct and/or state of mind of Mr Elliott, unless context
otherwise requires.

From 20 January 2014 to 14 December 2014, Noysue Pty Ltd (Noysue), an entity
controlled by Ms Sue Noy (the spouse of Mr Norman O’Bryan AM SC), was a major

Particulars

Noysue invested $500,000 in AFPL on 7 February 2014 [NOB.501.001.0006].
AFPL’s Register of Members records that Noysue Pty Ltd held 500,000 shares
in AFPL from the date of its incorporation until 14 December 2014.

On or about 13 March 2014, AFPL signed a litigation funding agreement with Mr
Bolitho (Funding Agreement) [AFP.006.001.0014] (which was subsequently signed

by up to 55% of debenture holders® (Funded Group Members)), pursuant to which

(a) AFPL agreed to fund the Case Costs (as defined) of the Bolitho Proceeding;*
(b) AFPL acted as agent for Mr Bolitho and the Funded Group Members; and

(c) Mr Bolitho and Funded Group Members agreed that, upon Resolution (as
defined), AFPL was entitled to be paid from the Resolution Sum (as defined):

(i) “the Case Costs paid by AFPL” in relation to the Bolitho Proceeding;

(i) “a further amount, as Consideration for the financing of the Case and
performance by [AFPL] of its various obligations under [this

Agreement], being a maximum of 30% of the Resolution Sum”.®

Australian Funding Partners Ltd v Botsman [2018] VSC 303 [67].
Re Banksia Securities Ltd (recs & mgrs apptd) [2017] VSC 148.

5
shareholder in AFPL.
6
(inter alia):
2
3
4 Funding Agreement, clause 8.1.
5

Funding Agreement, clause 12.

12
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Further, AFPL owed duties to all group members (alternatively, all Funded Group

Members) to:

(a) act in good faith and generally in the interests of group members (alternatively,

at least those group members who had signed a Funding Agreement);®
(b) act consistently with the interests of all group members.’
Further, AFPL:

(a) was a litigation funder providing financial assistance or other assistance to Mr
Bolitho and/or exercising control and/or influence over the conduct of the
Bolitho Proceeding or of Mr Bolitho in respect of that proceeding, within the

meaning of section 10 of the CPA,;

(b) owed a paramount duty to the court to further the administration of justice

(Paramount Duty);®

(c) owed the following overarching obligations (collectively, the Overarching

Obligations):
(i) to act honestly;®

(i) to refrain from making any claim in a civil proceeding that did not have

a proper factual or legal basis;'°

(iii) to not take any step in connection with any claim or response to any
claim in a civil proceeding unless he reasonably believed it was
necessary to facilitate the resolution or determination of the

proceeding;'

(iv) to refrain from engaging in conduct which is misleading or deceptive or

likely to mislead or deceive;'?

This was implied.

Kelly v Willmott Forests Ltd (in liq) (No 4) (2016) 335 ALR 439 [321]; King v AG Australia
Holdings Ltd (2002) 121 FCR 480 at [27] per Moore J.

Civil Procedure Act 2010 (Vic) (CPA) s 16.

CPA s 17.

CPA s 18.

CPA s 19.

CPA s 21.

13
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(v) to use reasonable endeavours to ensure that legal costs and other costs
incurred in connection with the civil proceeding are reasonable and

proportionate;' and
(vi)  to minimise delay.™

The legal practitioners retained to act for Mr Bolitho and/or other group members
and their duties to him and other group members

At relevant times the following persons acted in the following capacities in the Bolitho

Proceeding:

(a) from about December 2012 to December 2014, Mr Elliott acted as solicitor for

Mr Bolitho and/or group members in the Bolitho Proceeding;

(b) from about December 2012 to 29 March 2019, Mr O’'Bryan AM SC acted as

senior counsel for Mr Bolitho and/or group members in the Bolitho Proceeding;

(c) from about September 2014 to about April 2019, Mr Symons acted as junior

counsel for Mr Bolitho and/or group members in the Bolitho Proceeding;

(d) from about December 2014 to about May 2019, Mr Zita/Portfolio Law acted as

solicitor for Mr Bolitho and/or group members in the Bolitho Proceeding;

(e) from about December 2012 onwards, Mr Robert Crow also acted as a solicitor
for Mr Bolitho in connection with the Bolitho Proceeding (but was not solicitor

on the record for Mr Bolitho).

At all relevant times, Mr O’'Bryan AM SC, Mr Symons and Mr Zita/Portfolio Law

(Bolitho Lawyers) owed to Mr Bolitho the following duties (Lawyers’ Duties):
(a) duties of skill, diligence and competence;'
(b) fiduciary duties, including the duty to avoid conflicts of interest;

(c) duties to promote and protect his best interests, without regard to their own

interests or the interests of any other person;'®

CPA s 24.

CPA s 25.

The duties arose at law, Legal Profession Uniform Conduct (Barristers) Rules 2015 (Barristers’
Rules) r 4(c) and under the Legal Profession Uniform Law Australian Solicitors’ Conduct Rules
2015 (Solicitors’ Rules) r 4.1.3.

Barristers’ Rules r 35; Solicitors’ Rules r 4.1.1 and 12.

14



11

12

13

PLE.010.002.0015

(d) duties to assist him to understand the issues in the case and his possible rights
and obligations, sufficiently to permit him to give proper instructions, including

instructions in connection with any compromise.'”

Further, Mr O'Bryan AM SC, Mr Symons and Mr Zita/Portfolio Law owed the Lawyers’
Duties to each other group member (alternatively, each other Funded Group

Member).8

The proper discharge of the Lawyers’ Duties required Mr O’'Bryan AM SC, Mr Symons
and Mr Zita/Portfolio Law to advise and assist Mr Bolitho to discharge his obligation to
represent the claims of the group members he represents in accordance with Part 4A
of the Supreme Court Act 1986 (Vic) (SCA)."°

Each of Mr O’Bryan AM SC, Mr Symons and Mr Zita/Portfolio Law:

(a) was an officer of the court, and a legal practitioner or law practice acting for or

on behalf of a party, within the meaning of section 10 of the CPA;
(b) owed the Paramount Duty?® and the Overarching Obligations;

(c) owed professional duties to the court to refrain from conduct which is dishonest
or otherwise discreditable, prejudicial to the administration of justice, or likely
to diminish public confidence in the legal profession or the administration of

justice or otherwise bring the legal profession into disrepute;?'

(d) owed professional duties to the court to act with competence,? honesty and

candour,? and independence.?

20
21
22
23

24

Barristers’ Rules r 37; Solicitors’ Rules r 7.

Kelly v Willmott Forests Ltd (in lig) (No 4) (2016) 335 ALR 439 [220], citing McMullin v ICI
Australia Operations Pty Ltd [1997] FCA 1426 (Wilcox J); Courtney v Medtel Pty Ltd (2002) 122
FCR 168 (Sackville J); King v AG Australia Holdings Ltd (formerly GIO Australia Holdings Ltd)
(2002) 121 FCR 480 at [24] and [27] (Moore J); Bray v F Hoffman-La Roche Ltd [2003] FCA
1505 at [15] (Merkel J).

Klemweb Nominees Pty Ltd (as trustee for Klemweb Superannuation Fund) v BHP Group Ltd
(2019) 369 ALR 583, [85].

See also the Barristers’ Rules r 4(a) and 8, and the Solicitors’ Rules r 3.

Barristers’ Rules r 9; Solicitors’ Rules r 5.

The duty arose at law and under the Solicitors’ Rules r 4.1.3 (see also Barristers’ Rules r 4(c)).
The duty arose at law, under ss 17 and 21 of the CPA, (in the case of Mr Zita and Mr Elliott)
under the Solicitors’ Rules r 4.1.2, 19.1 and 19.2, (in the case of Mr O’Bryan and Mr Symons)
under the Barristers’ Rules rr 8, 24, and 25 (see also r 4(c)).

The duty arose at law, under the Barristers’ Rules r 42, and under the Solicitors’ Rules r 17.1.

15
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Further or alternatively, each of Mr O'Bryan AM SC, Mr Symons and Mr Zita/Portfolio

Law owed a duty to act consistently with the interests of all group members.?

Further, in connection with settlements of the group proceeding, when AFPL, Mr
O’Bryan AM SC, Mr Symons and Mr Zita/Portfolio Law on behalf of Mr Bolitho and
group members invoked the court’s supervisory jurisdiction under section 33V of the
SCA to approve such settlements and deductions from the settlement in respect of
costs and commission, Mr O’Bryan, Mr Symons, Mr Zita/Portfolio Law and AFPL owed
more onerous duties to Mr Bolitho, group members and the Court, arising from the fact
that:

(a) the court assumes a protective role in relation to group members’ interests

(extending to both the settlement itself and deductions from the settlement);

(b) many affected parties, namely the debenture holders (other than Mr Bolitho),
were not before the Court but relied heavily on Mr Bolitho, his advisers, and
AFPL;?"

(c) solicitors and counsel seeking approval of settlement are under an obligation
to make full disclosure to the Court of all matters relevant to the Court's
consideration of the matter, which extends to requiring them to reveal benefits

or advantages flowing to them from the settlement.®

Duties owed by AFPL, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law arising
under or by reason of Funding Agreement, Conflicts Management Policy and
Disclosure Statement

The Corporations Regulations 2001 (Cth) specify that the providers of litigation funding
schemes and arrangements are exempt from the requirement to hold an Australian
Financial Services Licence as long as they have appropriate processes in place to

manage conflicts of interest.?°

Clause 7.3 of the Funding Agreement provides:

“For the duration of this... Agreement, [AFPL] will:

25

26

27
28

29

Kelly v Willmott Forests Ltd (in lig) (No 4) (2016) 335 ALR 439 [321]; King v AG Australia
Holdings Ltd (2002) 121 FCR 480 at [27] per Moore J.

McKenzie v Cash Converters International Ltd (No 3) [2019] FCA 10 [24]; Petersen
Superannuation Fund Pty Ltd v Bank of Queensland Ltd (No 3) (2018) 132 ACSR 258 [87].
Botsman v Bolitho [2018] VSCA 278 [300].

Lopez v Star World Enterprises Pty Ltd [1999] ATPR 41-678, 42 670 (Finkelstein J); Pathway
Investments Pty Ltd v National Australia Bank Ltd (No 3) [2012] VSC 625 [3] (Pagone J).
Regs 7.1.04N, 7.6.01(1)(x), 7.6.01(1)(y), 7.6.01AB.
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7.3.1. by implementing the Conflicts Management Policy, comply with the
requirements of the Regulations; and

7.3.2. provide timely and clear disclosure to the Plaintiff of any material breach
of the Regulations by [AFPL] in relation to the subject matter of this...
Agreement.”
AFPL provided group members with copies of its Conflict Management Policy dated
16 March 2014 (Conflict Management Policy) and Disclosure Statement dated

2 June 2014 (Disclosure Statement) [AFP.006.001.0001].

The Conflicts Management Policy provides at clause 4 that:

“our standard agreement with the Lawyers® (Standard Lawyers Terms)
requires the Lawyers to disclose to each member of the group which has
entered into a funding agreement with [AFPL] (Funded Person) the sources of
all fees or other income they may receive in relation to the litigation being
funded by [AFPL], including providing a budget for all estimated costs and
expenses up to the conclusion of a trial in any funded Proceedings”.3!

The Disclosure Statement states at paragraph 4.2:
“ASIC considers that a divergence of interests may arise because:

(a) [AFPL] wishes to keep the legal and administrative costs of the funded
litigation low to maximize its return;

(b) the lawyers may be seen to have an interest in maximizing their fees;
and

(c) you have an interest in minimizing the returns of both [AFPL] and the
lawyers.”

The Disclosure Statement states at paragraph 3.8:

“We will appoint the lawyers to work for you on the terms of an agreement,
known as the Standard Lawyers Terms, between us and the lawyers. The
lawyers may also have a retainer agreement directly with you. The lawyers’
retainer agreement explains in detail how the lawyers are paid and how their
fees are calculated.”

The Disclosure Statement states: “If we identify a conflict which arises during the
course of your funded litigation which has not been disclosed to you, we will bring it to

your attention.”®?
Clause 13.3 of the Funding Agreement provides:
“Except in relation to Settlement, which is dealt with below, if the Lawyers notify

[AFPL] and the Plaintiff that the Lawyers believe that circumstances have
arisen such that they may be in a position of conflict with respect to any

30
31
32

“The Lawyers” is not defined in the Conflicts Management Policy.
Clause 4.
Disclosure Statement, clause 4.4.
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obligations they owe to [AFPL] and those they owe to the Plaintiff, the Plaintiff
and [AFPL] agree that, in order to resolve that conflict, the Lawyers may:

13.3.1 seek instructions from the Plaintiff, whose instructions will override
those that may be given by [AFPL];

13.3.2 give advice to the Plaintiff and take instructions from the Plaintiff, even
though that advice is, and instructions are, or may be, contrary to [AFPL’s]
interests; and

13.3.3 refrain from giving [AFPL] advice and acting on [AFPL’s] instructions,
where that advice is, or those instructions are, or may be, contrary to the
Plaintiff’s interests.”

24 Clause 13.5 of the Funding Agreement provides:

“In recognition of the fact that [AFPL] has an interest in the Resolution Sum, if
the Plaintiff:

13.5.1 wants to Settle the Class Action for less than [AFPL] considers
appropriate; or

13.5.2 does not want to Settle the Class Action when [AFPL] considers it
appropriate to do so,

then the Plaintiff agrees that [AFPL] and Plaintiff must seek to resolve their
difference of opinion by referring it to counsel for advice on whether, in
counsel’s opinion, Settlement of the Class Action on the terms and in the
circumstances is fair and reasonable in all of the circumstances.”

25 Clause 13.6 of the Funding Agreement provides:

“If Counsel's opinion is that the Settlement is fair and reasonable then the
Plaintiff and [AFPL] agree that the Lawyers will be instructed to do all that is
necessary to settle the Class Action provided that the approval of the Court is
sought and obtained.”

26 Each of Mr O’'Bryan, Mr Symons and Mr Zita/Portfolio Law knew of the terms of the

Funding Agreement, the Conflicts Management Policy and the Disclosure Statement.

Particulars

Mr Elliott provided Mr O’Bryan with the draft Funding Agreement for him to
review and settle before it was finalised and executed [NOB.500.009.7697]
[NOB.500.009.7698] [NOB.500.009.7719] [NOB.500.009.7657]. Mr O’Bryan
also reviewed and advised in relation to the Conflicts Management Policy (see
his fee slip for June 2014 annexed to the Second Trimbos Report). Mr Symons
reviewed the Funding Agreement in 2015 and knew of its terms
[SYM.001.002.3403] [SYM.001.002.3405]. In December 2016, Mr O’Bryan
sent Mr Symons the Conflicts Management and Disclosure Statement that had
been prepared for the purposes of the Bolitho Proceeding [SYM.002.001.3004]
[SYM.002.001.3005], see also [SYM.001.001.7313]. Since the Funding
Agreement imposed obligations on “the Lawyers”, it should be inferred that
AFPL provided the Funding Agreement to Mr Zita/Portfolio Law. Further, the

18



27

A.5

28

PLE.010.002.0019

Funding Agreement was addressed in the confidential settlement opinion dated
8 July 2016 prepared by Mr O'Bryan AM SC and Mr Symons and filed by Mr
Zita/Portfolio Law in  connection with the Partial Settlement
[SYM.001.002.3420] [SYM.001.002.3421].%® It was also attached to an outline
of submissions dated 23 August 2016 filed by Mr O’Callaghan QC (as he then
was) in connection with the application for approval of the Partial Settlement.®*
Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law charged for perusing those
submissions.*®

In circumstances where the terms of the Funding Agreement, Conflicts Management
Policy and Disclosure Statement set out above existed to protect Mr Bolitho and other
group members, each of AFPL, Mr O’'Bryan, Mr Symons and Mr Zita/Portfolio Law
owed a duty to Mr Bolitho and/or other group members (alternatively, other Funded

Group Members) to:

(a) provide budgets for all estimated costs and expenses up to the conclusion of

the trial in the Bolitho Proceeding;

(b) bring to the attention of AFPL, Mr Bolitho and/or other group members conflicts

of interest which arose during the course of the Bolitho Proceeding;

(c) inform Mr Bolitho and/or other group members of their rights when conflicts of

interest arose during the course of the Bolitho Proceeding,

and further, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law owed duties to advise
Mr Bolitho and/or other group members in a manner that was consistent with the
Lawyers’ Duties and the Paramount Duty in relation to all such matters, including in
relation to any settlement of the claims in the Bolitho Proceeding and the terms of any

such settlement.

Decision in Bolitho v Banksia Securities Limited (No 4)

On 26 November 2014, the Court found that Mr Elliott and Mr O’Bryan should not
continue to act for Mr Bolitho as solicitor and counsel respectively in circumstances
where they each had an interest in AFPL (Bolitho v Banksia Securities Limited (No 4)
[2014] VSC 582) (Bolitho No 4 Decision), including by reason of the following
findings:

33
34

35

Paras 133 to 149 and 178 to 182.

See Mr O’Callaghan’s submissions dated 23 August 2016, para 18 and Annexure A (being the
Funding Agreement), annexed to the Newman Affidavit, DCN-1, page 1521-1555.

Third Trimbos Report, pages 149, 206 and 275.
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The fair-minded, reasonably informed member of the public (the Observer)
would form the view that it was important for the proper administration of justice
and the judicial process that the Court can rely upon the independence of the
lawyers for the parties and that the lawyers will bring a degree of objectivity to

the task when advising their clients and presenting the case to the Court.*

The Observer would know that the legislature has seen fit to place a 25 per
cent limit on the uplift fee that may be charged by solicitors acting on a “no win
no fee“ basis and has banned contingency fees, such that a solicitor may not
charge as a fee a percentage of the amount obtained by the client from the

litigation.”

Although the litigation funding agreement success fee payable under the
Funding Agreement would not be payable to Mr Elliott in his capacity as a
solicitor, nevertheless it is a contingency fee that would benefit him. The
Observer would likely take the view that where the legal practitioner’s interest
in the funder is sizeable, it would be inimical to the appearance of justice for

lawyers to skirt around the prohibition on contingency fees by this means.3®

The Observer would note that there was a greater likelihood for conflict
because of the numerous capacities in which Mr Elliott acted. He was the
solicitor for Mr Bolitho. He was a director and secretary of AFPL. AFPL stood
to make a substantial gain or loss from the litigation. Whilst the Civil Procedure
Act requires parties, litigation funders and the court to deal with litigation
efficiently and cost effectively, another key requirement is the just resolution of
disputes. Justice requires practitioners to observe their ethical duties and
obligations to the court. The Court relies upon practitioners to apply an
independent and objective mind when conducting a case on behalf of the client.
There is a risk that that objectivity might be compromised to some degree
where there is a “no win no fee” arrangement because of the fees which the
practitioner may have at stake. The more that was at stake, the greater the
risk that the lawyer will not bring or will not be seen to be bringing to bear the

requisite degree of objectivity that the role of lawyer demands.*®

36
37
38
39

Bolitho No 4 at [48(z)].
Bolitho No 4 at [50].
Bolitho No 4 at [51].
Bolitho No 4 at [53].
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Similarly, the Observer would form the view that Mr O’'Bryan may be influenced
by his family’s substantial financial interest in the outcome of the case, which

might be seen to colour his ability to perform his obligations.°

Although the evidence disclosed that AFPL was paying Mr O’'Bryan’s fees, his
family had a significant interest in AFPL that placed Mr O’Bryan in a
compromised position so that the Observer would consider there was a risk
that he would be perceived to be unable to apply the necessary independence

required as an officer of the Court.'

The prospect of Mr O’Bryan’s stance that he would not take any part in advising

about settlement did not diminish the risk sufficiently.*?

The Court found that the appropriate orders were ones directed towards Mr Elliott and

Mr O’Bryan, but that because no relief had been sought against them, and because

they were not represented at the hearing, the Court would initially refrain from making

orders, and the Court directed that a copy of the reasons be provided to them for their

consideration.

Subsequently:

(@)

On 11 December 2014, the solicitors for Mr Godfrey circulated proposed
orders, including orders that Mr Elliott and Mr O’Bryan be restrained from acting
[CBP.004.005.8721] [CBP.004.005.8723] [CBP.004.005.8726].

Thereafter, on 11 December 2014, Mr O’'Bryan drafted a letter for Mr
Zita/Portfolio Law to send to the parties which stated: “Noysue Pty Ltd has
disposed of its shares in the litigation funder. Accordingly the plaintiff does not
consider your proposed orders necessary and will oppose them”
[CBP.004.007.8509]. Portfolio Law sent a letter in those terms
[CBP.004.001.4217][CBP.004.001.4218].

In response, on 11 December 2014, the solicitors for Mr Godfrey wrote to
Portfolio Law stating: “So that there is no dispute before her Honour about such
matters, may we please have a copy of all written contracts, transfers and
communications evidencing the disposal by Noysue Pty Ltd (‘Noysue’) of its

shares in the litigation funder. You would appreciate that the Court would

40
41
42

Bolitho No 4 at [62].
Bolitho No 4 at [62].
Bolitho No 4 at [62].
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expect the parties to be able to assure the Court that the terms of any sale of
Noysue's shares do not raise further issues for the Court's consideration.”
[CBP.004.008.6236]

(d) On 12 December 2014, Mr O’Bryan wrote to counsel for Mr Godfrey stating:
“‘Dear Rob, as discussed with you a few minutes ago, | cannot appear on
Monday (or any other day) in respect of any application which is directed to me
personally, even if it were by consent (which it will not be). If any party wants
me joined to an application or seeks any other relief affecting me, | will insist
on being properly served and given an opportunity to defend the application. |
will also have to engage my own solicitors and counsel. As | also confirmed a
few minutes ago, last night, after she returned from Borneo (where she has
been in the jungle & uncontactable for the past three weeks), my wife agreed
to sell her interest in the litigation funder. That has now occurred. Having regard
to Justice Ferguson's reasons for decision, my wife will not again fund any
action in which | appear as counsel. Mark Elliott has been replaced as solicitor
by Portfolio Law (Tony Zita). Accordingly | do not consider there is any need
for orders joining Elliott or me, or granting injunctions against either of us.”

[CBP.004.001.9616].

(e) On 15 December 2014, Mr Symons prepared submissions, which were filed by
Portfolio Law, which stated: “Upon delivery of the Ruling, Mr Elliott and Mr
O’Bryan ceased to act for the plaintiff... Mr O’'Bryan’s wife has now disposed
of her interest in the Litigation Funder. As Mr O’Bryan has no ongoing financial
interest in the proceeding, beyond his fees, there is no reason why the plaintiff’s
new solicitor should be restrained from engaging Mr O’Bryan as counsel in the
proceeding” [CBP.004.004.1384] [CBP.004.004.1385]. Mr Elliott/AFPL and
Mr O’Bryan reviewed and/or settled those submissions before they were filed
[CBP.004.002.0943].

(f) At the hearing on 15 December 2014, counsel for Mr Godfrey informed that
Court that “events have changed”because there had been a change of solicitor
and Mr O’Bryan had informed the solicitors for the fifth defendant that Noysue
had disposed of its interest in the funder (Transcript, page 16, lines 22-27)
[CCW.004.001.0001], see also [CBP.004.002.1380] [CBP.004.002.2620].
The Court acted on that basis (Transcript, page 17), which was reflected in the
Orders dated 15 December 2014 [CBP.004.001.3030],

(collectively the Bolitho Court Undertakings).
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Partial Settlement of Bolitho Proceeding and SPR Proceeding against certain
defendants

On 2 June 2016, Alex Elliott of Elliott Legal (on behalf of AFPL and/or Portfolio Law)
issued a summons [CBP.004.004.1652] [CBP.004.004.1653] (Partial Settlement
Approval Application) seeking orders for:

(a) approval of the Partial Settlement on the terms of the settlement deed;

(b) approval of Mr Bolitho’s claim “for reimbursement” from the settlement sum “in
the sum of $2,550,000 for legal costs and disbursements in respect of the
claims which are the subject of the Settlement incurred by [AFPL] on behalf of
[Mr Bolitho]”;

(c) approval of the payment of “consideration” (ie, funding commission) to AFPL in
the sum of $1,300,000 from the settlement sum.

In connection with the Partial Settlement Approval Application:

(a) On or about 28 June 2016, Mr Elliott retained Peter Trimbos (an expert costs
consultant) to provide an expert report opining upon the reasonableness of the
legal costs claimed by AFPL out of the Partial Settlement [CBP.004.005.0947].

(b) On 30 June 2016, Mr Symons sent by email to Mr Elliott, and Mr Elliott sent by
email to Mr Trimbos, the Symons/Portfolio Law February 2015 Costs
Agreement, the June 2016 Symons Cost Disclosure Statement, and a series
of monthly invoices for the period from November 2015 to June 2016 which

contained the Monthly Invoice Representation.

[SYM.001.002.9320] [SYM.001.002.9321] [SYM.001.002.9327]
[SYM.001.002.9333] [SYM.001.002.9338] [SYM.001.002.9341]
[SYM.001.002.9344] [SYM.001.002.9346] [SYM.001.002.9348]
[SYM.001.002.9350] [SYM.001.002.9352] [TRI.001.005.0134]
[TRI.001.005.0136] [TRI.001.005.0142] [TRI.001.005.0148]
[TRI.001.005.0150] [TRI.001.005.0153] [TRI.001.005.0156]
[TRI.001.005.0159] [TRI.001.005.0161] [TRI.001.005.0163]
[TRI.001.005.0167].

(c) On or about 1 July 2016, Mr O’Bryan provided to Mr Elliott and Mr Elliott
provided to Mr Trimbos the O’Bryan July 2016 Costs Agreement
[AFP.001.001.1475] [TRI.001.005.0200] [TRI.001.005.0201]
[TRI.001.005.0204].
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On or about 1 July 2016, Mr Elliott emailed Mr Trimbos cc Alex Elliott stating
“l am claiming costs pursuant to the attached Conditional Costs Agreement for
the period 21 July 2013 until 5 December 2014” and requesting that Mr Trimbos
consider the reasonableness of his costs having regard to, inter alia, ‘the
number of folios discovered by the various defendants in this proceeding”
[TRI.001.005.0169] [TRI.001.005.0171].

Between about late June 2016 or 1 July 2016, Mr O’'Bryan caused a series of
invoices to be prepared in respect of his fees charged on the matter for the
period November 2012 to May 2016, which:

(i) contained the Monthly Invoice Representation;
(i) he caused to be stamped as “PAID”;

(iii) he sent by email to Mr Elliott on 1 July 2016 [AFP.001.001.1478 &
attachments] [AFP.001.001.1478 & attachments] [AFP.001.001.1550
& attachments] [AFP.001.001.1607 & attachments]
[AFP.001.001.1668 & attachments];

(iv) Mr Elliott sent by email to Mr Trimbos on 1 July 2016 [TRI.001.005.0207
& attachments] [TRI.001.005.0218 & attachments] [TRI.001.005.0279
& attachments] [TRI.001.005.0336 & attachments] [TRI.001.005.0842
& attachments].

On 4 July 2016, Mr Elliott sent by email to Mr Trimbos a formal letter of
instruction [TRI.001.005.0557] [TRI.001.005.0558] [TRI.001.005.0561]
[TRI.001.005.0577] [TRI.001.005.0578], which stated:

“You are instructed on behalf of the plaintiff in the above proceeding to
provide an independent costs assessment on the basis set out below.

1. On 24 March 2016, Mr Bolitho, BSL Litigation Partners Limited
(BSLLP — the litigation funder for the plaintiff in the group proceeding,
which has incurred and paid all of the legal costs and
disbursements in the case to date), the first defendant Banksia
Securities Limited (BSL) and various settling defendants executed a
Deed to record a partial settlement of the group proceeding. In respect
of the group proceeding, the partial settlement concerns the claims
brought by Mr Bolitho against RSD and the former directors of BSL.

3. Pursuant to the executed Litigation Funding Agreement between Mr
Bolitho and BSLLP, BSLLP is entitled to be reimbursed for legal
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costs and expenses incurred by Mr Bolitho and paid by BSLLP on
his behalf.

5. You are requested to give your independent opinion as a legal costs
expert on whether the legal costs and disbursements incurred by Mr
Bolitho to date and paid on his behalf by BSLLP are fair and
reasonable in respect of the legal work performed and other costs
incurred in the case since it commenced in 2012.

6. Legal costs and disbursements incurred by Mr Bolitho and paid by
BSLLP to date include:

* Counsels fees —Norman O’Bryan SC- $1,708,740 (incl GST)

* Counsels fees-Michael Symons $108,000 (incl GST)

« Solicitors Fees-Mark Elliott $797,500 (incl GST)

« Solicitors Fees -Portfolio Law $177,997 (incl GST)

* Disbursements (as per schedule attached) $1,072,177 (incl GST)

Total $3,864,414 (incl GST).”

On 4 July 2016, Mr Elliott emailed Mr Trimbos stating that his fees for acting as
solicitor were “calculated as follows” and setting out a number of activities that
Mr Elliott said he undertook in the period 21 July 2013 to 15 December 2014,
comprising activities for which he quantified his time at 516 hours, plus
‘Discovered documents (Receivers / Liquidators Hearings+ other
material) - approx: 55,000 folios - perusal (20,000 folios) / scan (25,000 folios)
/ examine 10,000 pages” for which he did not expressly quantify his time
[TRI.001.005.0586] [TRI.001.005.0587].

On 8 July 2016, Mr Trimbos provided a report (First Trimbos Report) opining
upon the reasonableness of the costs sought to be recovered by AFPL and Mr
Bolitho from the proceeds of the Partial Settlement [SYM.001.002.3421]. The

First Trimbos Report stated, amongst other things, that Mr Trimbos was

instructed that Mr Elliott had reviewed discovered documents, and in that
regard Mr Elliott “perused approximately 20,000 folios (1 folio equals 100 words
or part thereof), he scanned approximately 25,000 folios, and he examined
10,000 pages of discovered documents for the purpose of the group
proceeding” (at [31]), for which Mr Trimbos allowed 484 hours of Mr Elliott’s
time (at [32] — [35]).

On 8 July 2016, Mr O’Bryan and Mr Symons provided an opinion (Partial
Settlement Opinion) [CBP.004.004.7480] [CBP.004.004.7481] opining upon
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the reasonableness of the settlement and the costs and commission claimed
by AFPL. The Partial Settlement Opinion stated (inter alia):

“[124] It is the plaintiff's submission, supported by the expert costs
consultant’s report exhibited to the Affidavit of Peter Trimbos dated 8
July 2016, that:

(a) The costs incurred by the plaintiff's solicitors and counsel in the
conduct of this proceeding over the last 3% years are reasonable, given
the large number of parties and resulting complexity of the proceeding,
the many interlocutory applications heard and determined in the
proceeding, the need for extensive case-management of this
proceeding, including case-management of this proceeding with each
of the Receivers’ and Liquidators’ proceedings, the voluminous
documentary and other evidence which has been reviewed as a
result of the Receivers’ examinations in 2013 and the liquidators’
examinations in 2014, the preparation for trial (a process which has
now lasted for more than 12 months since it was first foreshadowed that
the proceeding would be set down for trial in early 2016), and the extent
to which the provision of opt-out notices to group members pursuant to
the Supreme Court Act 1986 (Vic) has been hard fought between the
parties to the proceeding;

(b) The solicitors and counsel engaged by the plaintiff have been
engaged on their usual terms, subject in the case of the solicitors to
permitted uplifts where they have acted pursuant to conditional costs
agreements. The Court may be reassured in this respect by the role of
the plaintiff’s litigation funder, a sophisticated participant in this case
with considerable knowledge and experience of class action litigation,
in providing oversight in respect of the engagement of the plaintiff's
solicitors and counsel on reasonable terms...

[130] The Court should find reassurance as to the reasonableness of
the costs from the expert costs consultant’s report exhibited to the
Affidavit of Peter Trimbos dated 8 July 2016.”

() Both the First Trimbos Report and the Partial Settlement Opinion stated that
75% of Mr Bolitho’s costs in the group proceeding incurred up to that time were

attributable of his conduct of the proceeding against the settling defendants.

(k) The First Trimbos Report and Partial Settlement Opinion were filed by Portfolio
Law [NOB.500.012.1671] [NOB.500.012.1673] [NOB.500.012.1676].

On 1 August 2016, David O’Callaghan QC (as he then was), acting as amicus in
connection with the Partial Settlement Approval Application, filed an outline of
submissions [SYM.001.002.2237], which was provided to AFPL and the Lawyer

Parties, and which submitted that:
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(a) in relation to the application for approval of a funding commission to AFPL on
the basis of a “common fund order”, it was relevant to consider the extent of
the risk assumed by the funder, and in that regard, it was relevant that much
of the costs of advancing the two proceedings to trial appeared to have
been met by the SPR, given that the bulk of the evidence was prepared in the
SPR Proceeding (at [11] - [13]);

(b) in relation to the application for reimbursement of legal costs, the evidence was
inadequate, including because:

(i) the evidence (namely the First Trimbos Report) suggested that many of
the “disbursements incurred by the plaintiff and paid by [AFPL] [the
funder” had not in fact been paid (at [25]);

(i) there was no evidence that Mr Bolitho’s legal representatives had

actually spent the time assessed by Mr Trimbos as reasonable (at [30]).

On 1 August 2016, Trust Co filed an outline of submissions, which was served on and
provided to Mr Bolitho, AFPL and the Lawyer Parties [SYM.001.001.7989]
[SYM.001.001.7990]. By those submissions, Trust Co submitted that the following

matters were relevant to the assessment of whether a “common fund order” should be

made and ‘“the quantum of the fee (if one is approved)”.

(a) the Funding Agreement itself did not set a fee (as opposed to setting a

maximum commission that may be payable);

(b) AFPL did not become involved in the proceeding until 13 March 2014 (the
proceeding having been commenced on 24 December 2012);

(c) it appeared that only some, and not all, of the disbursements incurred by Mr
Bolitho had been paid by AFPL (having regard to Annexure B to the First
Trimbos Report);

(d) the work done by Mr Bolitho in prosecuting the claims against the settling
defendants appeared to have been minimal (at least compared to the work
done by the receivers and SPRs). It appeared that Mr Bolitho intended to
conduct his case by almost wholly relying on the evidence and work done by
the SPRs;

(e) Mr Bolitho (and therefore AFPL) had effectively been “free-riding” on the work

done by Banksia. That work had been done at a very substantial cost. That
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cost had already been “paid for” by debenture holders (group members),
because the costs of preparing this evidence and preparing the cases against
the Settling Defendants generally had been paid out of Banksia’s funds, being
monies that would otherwise have been available for distribution to debenture

holders.

35 At a hearing on 4 August 2016 before Justice Robson in connection with the Partial
Settlement Approval Application, Mr O’Bryan informed the Court that, initially, Mr Elliott

had acted for Mr Bolitho in the Bolitho Proceeding on a no win-no fee basis, but that:

“Subsequently in late 2014 Portfolio Law, Mr Zita’s firm, have represented Mr
Bolitho and they are acting on ordinary commercial terms and have therefore
been paid for since they became solicitors in the ordinary way by the litigation
funder.”™

36 Thereafter, in August 2016:

(a) Mr Symons assisted Mr Elliott to prepare a “25 month summary of my role as
solicitor” using Mr O’Bryan’s fee slips as a ‘precedent” (Elliott Attendance
Records) [AFP.001.001.1912] [SYM.001.002.1429].

(b) Mr Symons drafted a letter from Mr Elliott to Mr Trimbos briefing him to prepare
a supplementary report addressing criticisms made by Mr O’Callaghan QC (as
his Honour then was) [AFP.001.001.1919] [AFP.001.001.1996], which Mr
Symons sent to Mr Trimbos on 12 August 2018. The letter stated: “[D]uring the

period in which | acted as solicitor for the plaintiff, it was necessary for me to
attend each public examination conducted by the receivers and liquidators of
Banksia Securities Limited so as to (i) to assess each witness; (ii) see and/or
hear each document tendered; (iii) to see the witnesses’ responses to the
tendered documents; and (iv) to take notes. Mr Bolitho was aware of my need
to attend these hearings, and agreed that | should attend. A file-listing of the
Dropbox file to which you have access is also appended to this letter. | note
that this file-listing largely excludes electronic copies of discovered documents
and court books” [SYM.001.002.2208] [SYM.001.002.2209]
[SYM.001.002.2235].

(c) Mr Trimbos prepared a further expert report dated 18 August 2016 (Second
Trimbos Report) which:

43 Transcript of hearing on 4 August 2016 [CCW.005.001.0015], T73:21-27.
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(i) further opined upon the reasonableness of the costs sought to be
recovered by AFPL and Mr Bolitho from the proceeds of the Partial
Settlement;

(ii) annexed the Elliott Attendance Records, and the invoices issued by Mr
O’Bryan and Mr Symons. All of Mr O’Bryan’s invoices, and all of Mr
Symons’ invoices from November 2015 to June 2016, contained the
Monthly Invoice Representation. All of Mr O’Bryan’s invoices were
stamped “PAID”;

(iii) was filed by Portfolio Law [CBP.004.003.1371] [CBP.004.003.1373].

37 In fact, as at July and August 2016, AFPL had not paid any fees to Mr O’Bryan or

Portfolio Law, and had not paid most of Mr Symons’ fees.
Particulars
AFPL has admitted that, over the course of the litigation, the following

payments were made to Mr O’Bryan, Mr Symons and Portfolio Law
[AFP.005.001.0296]:

(1) $400,000 on 12/12/2016 and $800,000 on 14/12/2016 to Mr O’Bryan.

(2) Approximately $109,000 between 3/10/2016 and 5/10/2016, $30,000 on
10/11/2016 and $608,000 on 21/1/2019 to Mr Symons; and

(3) $180,000 on 16/12/2016 and $377,795 on 21/1/2019 to Portfolio Law.
However, AFPL has also prepared a record [AFP.001.001.4583] which states

that it made the following payments to Mr O’'Bryan, Mr Symons and Portfolio
Law:

(1) $800,000 on 14/12/2016 to Mr O’Bryan.

(2) $126,356 on 3/10/2016 and 4/10/2016 to Mr Symons.
(3) $8,633 on 8/10/2016 to Mr Symons.

(4) $21,656 on 10/11/2016 to Mr Symons.

(5) $4,881 on 6/10/2017 to Mr Symons.

(6) $660,281 on 21/1/2019 to Mr Symons.

(7) $178,000 and $2,663 on 16/12/2016 to Portfolio Law.
(8) $377,795 on 21/1/2019 to Portfolio Law.

Mr Symons has said that he was paid a sum of $8,438 in 2015 and a sum of
$108,668.75 on 5 October 2016 [SYM.001.001.7119].

Further particulars may be provided following further discovery.
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On about 25 August 2016, the court approved the Partial Settlement, including
payments of:

(a) about $2.55 million to Mr Bolitho in respect of costs; and

(b) $858,000 to AFPL in respect of commission.
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Conduct in relation to the Bolitho No 4 Decision and breaching the Bolitho Court
Undertakings

Overview of contraventions of the CPA

AFPL, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law contravened:

(a) the overarching obligation not to engage in conduct which is misleading or

deceptive or likely to mislead or deceive; and
(b) the Paramount Duty,

by their conduct in connection with the arrangements they made and thereafter
implemented by which Mr Elliott/AFPL and Mr O’Bryan continued to maintain the dual
interests of funder and legal representative, and which circumvented the Bolitho No 4
Decision and breached the Bolitho Court Undertakings (Continuing Conflict

Contraventions).

Conduct of AFPL, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law

Mr Elliott/AFPL and Mr O’Bryan circumvented and/or acted in contravention of the
Bolitho No 4 Decision and the Bolitho Court Undertakings, in that:

(a) Mr O'Bryan had an arrangement or understanding with Mr Elliott/AFPL
pursuant to which he continued to maintain an interest in AFPL and/or the
litigation funding enterprise conducted by AFPL, and pursuant to that
arrangement or understanding had an ongoing financial interest in the litigation
(over and above the legal fees that he was properly entitled to charge). That

is to be inferred from the following:

(i) AFPL’s Register of Members records that, on 14 December 2014,
following the Bolitho No 4 Decision, Noysue (the entity through which
Mr O’Bryan’s spouse held shares in AFPL) transferred its shares in
AFPL to an entity controlled by Mr Elliott, Regent Support Pty Ltd (now
MCM (Mt Buller) Developments Pty Ltd) (Regent Support)
[AFP.003.001.1062]. A share transfer form was executed by Noysue
and Mr Elliott dated 14 December 2014 [AFP.003.001.1061]. The

Register of Members and share transfer form record that the

consideration for the transfer was $500,000, but nothing was paid to
Noysue by Regent Support Pty Ltd or at its direction by any person or
entity in consideration for that transfer at that time. Accordingly, Mr

31



(b)

PLE.010.002.0032

O’Bryan continued to have a direct or indirect investment in AFPL in

contravention of the Bolitho No 4 Decision.

(ii) Following the Partial Settlement of Mr Bolitho’s claims against certain
defendants which was approved by the Court on 25 August 2016, AFPL
received a proportion of the settlement proceeds and paid various
service providers, but paid Mr O’Bryan only $1.2 million of the
$1.7 million that Mr O’Bryan had charged up to that time, so that Mr
O’Bryan had a further $500,000 directly invested in the outcome of the
Bolitho Proceeding by virtue of the fact that his fees remained unpaid in
that amount (see paragraph 37 above and [AFP.005.001.0296]
[SYM.002.004.3331] [SYM.002.004.3332] [CBP.001.012.0164]
[CBP.001.012.0165]). AFPL’s financial statements do not record any
liability in respect of this sum (see para 47(g)(D) below).

(iii) Mr O’Bryan continued to provide funding in respect of the Bolitho
Proceeding by acting in the proceeding without seeking payment in

respect of his fees until settlements were reached.

(iv) As set out in this Annexure A, Mr O’'Bryan advanced AFPL’s interests
at the expense of Mr Bolitho and group members, in a manner which
invites the inference that his interests were aligned with AFPL’s

interests, rather than the interests of Mr Bolitho and group members.

Mr Elliott/AFPL arranged for Mr Bolitho and group members to be represented
by a solicitor on the record, namely Portfolio Law, who would not (and did not)
independently represent the interests of Mr Bolitho and group members, but
rather, permitted Mr Elliott/AFPL and Mr O’Bryan to continue doing so. That is

to be inferred from the following:

(i) In December 2014, Mr Elliott arranged for Mr Zita, a partner at Portfolio
Law, to commence acting for Mr Bolitho as solicitor on the record. Mr
Zita and Portfolio Law had no experience in class actions and had
inadequate resources, skills, and experience to conduct a complex
commercial class action [SYM.002.001.6176] [TRI.001.006.1912]
[TRI.001.006.1914] [TRI.001.006.1916].

(i) Mr Elliott, Mr O’Bryan and Mr Zita/Portfolio Law had an arrangement
whereby Mr Zita and Portfolio Law effectively acted as a “post box”.

Pursuant to that arrangement, Mr Zita/Portfolio Law in effect delegated
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the role of acting as solicitor for Mr Bolitho and group members to Mr
Elliott/AFPL, Mr O’Bryan, and Alex Elliott (a solicitor and director of Mr
Elliott’s legal firm Elliott Legal).

(iii) It is to be inferred that Alex Elliott was involved in providing legal
services in connection with the Bolitho Proceeding. This inference
arises from the fact that he was copied to a large number of emails
exchanged between AFPL and the Bolitho Lawyers in the period from
1 July 2016 to 30 January 2018 (Relevant Period), provided
instructions to Mr Zita [CBP.001.006.5811], operated an email address
and telephone line established to receive enquiries from group
members [CBP.001.006.4733] [CBP.001.006.4734], and filed some

documents that were said to have been filed by Portfolio Law

[CBP.004.004.1652]. Mr Zita referred enquiries from group members

to Alex Elliott rather than answering them himself (see eg
[CBP.001.006.5815] [CBP.001.006.7752], [CBP.001.006.4725]
[CBP.001.013.3413 and attachments]).

(iv) In around April 2017, at Mr Elliott’'s and/or Mr O’Bryan’s direction, Mr
Zita arranged for a number of email accounts to be created, including

classactions@portfoliolaw.net.au (General Class Action Email) and

BolithoClassAction@portfoliolaw.net.au (Bolitho Class Action Email)
to which each of Mr Elliott, Mr O’Bryan, Mr Symons, Mr Zita and Alex
Elliott had access (directly or indirectly) and through which they

corresponded with each other for the purposes of conducting the
litigation, and which facilitated Mr Elliott/AFPL, Mr O’Bryan, Mr Symons
and/or Alex Elliott in controlling the litigation by ensuring that they each
received all correspondence in connection with the litigation without the
need for Mr Zita/Portfolio Law to independently and without direction

from one or other of them take charge of that correspondence.

Particulars

Mr Zita, AFPL and Mr Symons have admitted in correspondence
(and/or documentary records establish) that Mr Elliott, Mr O’Bryan, Mr
Symons, Mr Zita, and Alex Elliott had “read and write” access to the
General Class Action Email [CBP.001.007.1105] [CBP.001.006.0001]
[SYM.001.002.3520] [SPR.002.001.0243] [AFP.005.001.1394], and
that Portfolio Law’s email system was set up so that emails sent to or
from the Bolitho Class Action email were automatically replicated in
and/or forwarded to the inbox or sent items of the General Class Action
Email, so that Mr Elliott, Mr O’Bryan, Mr Symons and Alex Elliott had
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immediate access to such emails [AFP.005.001.1394];
[CCW.005.001.0001].

Mr Elliott/AFPL continued to exercise control over the proceeding and to act as
the de facto instructing solicitor. Mr Elliott/AFPL.:

(i) continued to direct and control the day-to-day aspects of the conduct of
the Bolitho Proceeding, such as giving instructions as to what
correspondence was to be drafted and sent (see for example
[CBP.004.005.5544], [CBP.001.006.4733] [CBP.004.001.0237]
[CBP.004.001.0238] [CBP.001.006.3311]);

(i) required Mr Zita/Portfolio Law to copy Mr Elliott on all correspondence
or forward on to Mr Elliott all correspondence that Mr Zita/Portfolio Law
received (see for example [CBP.004.003.5364] [CBP.004.005.7912]
[CBP.004.005.5544]));

(iii) considered that AFPL was empowered under the Funding Agreement
to "run the litigation” as AFPL saw fit [NOB.500.004.4522 at page 36];

(iv) controlled all settlement negotiations relating to the claims of Mr Bolitho
and group members, and exercised that control to refuse to settle the
Bolitho Proceeding on otherwise reasonable terms unless the settling
parties (including the SPRs) agreed that AFPL would be entitled to
recover substantial sums from the settlement by way of costs and
commission (see eg [CBP.004.004.8528], [CBP.004.005.5249],
[CBP.004.008.4529], [CBP.004.004.6285], [CBP.004.008.4451],
[CBP.004.006.2249], [CBP.004.008.0837], [CBP.004.001.9880],
[CBP.004.007.8528], [CBP.004.007.5344], [CBP.004.007.0707];
[CBP.004.008.0851]; see also [NOB.500.004.4522 at pages 36, 48-
50]);

The matters alleged in paragraphs 40:

(@)

were contrary to the Bolitho No 4 Decision and the Bolitho Court Undertakings;
were not disclosed to the Court;
were not disclosed to Mr Bolitho and group members; and

had the effect that Mr Bolitho and group members were deprived of the benefit

of independent legal representatives acting in his interests and the interests of
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group members, as Mr Zita/Portfolio Law and Mr O'Bryan were not in a position
to provide (and/or they and Mr Symons did not provide) Mr Bolitho and group
members with independent advice when conflicts of interest arose in
connection with the terms on which claims in the proceeding were to be settled,

and in connection with the applications for approval of costs and commission.
AFPL, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law:
(a) knew of the Bolitho No 4 Decision and the Bolitho Court Undertakings;
(b) knew of the matters in paragraphs 40(b) and 40(c);

(c) must have known that those matters would have the effect (and did have the
effect) that the proceeding was conducted in such a way as to circumvent the
Bolitho No 4 Decision and the Bolitho Court Undertakings and thereby advance

the interests of AFPL over the interest of Mr Bolitho and other group members.

How the conduct contravened the CPA
In the circumstances alleged in paragraphs 28 - 42:

(a) AFPL, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the
overarching obligation not to engage in conduct that was misleading or
deceptive or likely to mislead or deceive, in that, by reason of the matters
alleged in paragraph 30, they permitted the Court to believe that the conflicts
of interest identified in the Bolitho No 4 Decision and the Bolitho Court
Undertakings had been properly addressed, when in fact they had not been

properly addressed;

(b) AFPL, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the
Paramount Duty, in that they were each involved in an arrangement which:

(i) deprived Mr Bolitho and group members of the benefit of an
independent solicitor and independent senior counsel acting in the
interests of Mr Bolitho and group members;

(i) had the effect of circumventing the Bolitho No 4 Decision and the
Bolitho Court Undertakings, in a manner that constituted an abuse of
the court’'s processes and/or had the tendency to bring the

administration of justice into disrepute;

(iii) facilitated the matters alleged in Sections C to M below.
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Losses and consequences of Continuing Conflict Contraventions

The matters alleged in paragraphs 39 to 41 caused or contributed to the matters
alleged in Sections C to M of this Annexure A, including the losses claimed in
paragraphs 65, 74, 78, 98, 149, 159, 165, 173, 180 and 196.

Further, in the circumstances where Mr Zita/Portfolio Law did not discharge their
responsibilities as solicitor for Mr Bolitho and/or other group members, and failed to
discharge the Lawyers’ Duties owed to Mr Bolitho and/or other group members, AFPL
should not be permitted to recover from group members any part of the fees charged
by Mr Zita/Portfolio Law.
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Conduct in relation to Fee Arrangements
Overview of contraventions of the CPA

By their conduct in connection with entering into and documenting their arrangements
in relation to fees, and in failing to ensure that fees claimed from debenture
holders/group members were properly incurred:

(a) AFPL, Mr O’Bryan and Mr Symons contravened the overarching obligation to

act honestly;

(b) AFPL, Mr O’'Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the
overarching obligation not to engage in conduct which is misleading or

deceptive or likely to mislead or deceive;

(c) AFPL, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the
overarching obligation to ensure that costs were reasonable and proportionate;
and

(d) AFPL, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the

Paramount Duty,
(Fee Arrangement Contraventions).

Conduct of AFPL, Mr Zita/Portfolio Law, Mr O’Bryan and Mr Symons

In relation to the Relevant Period, AFPL, Mr Zita/Portfolio Law, Mr O’Bryan and Mr
Symons entered into irregular arrangements in relation to fees (Fee Arrangements),
which have not been adequately explained by any of them, but which included all or

some of the following elements:

(a) Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law did not disclose to Mr Bolitho
or group members their costs or the basis upon which they would charge their
fees. Although they did create costs agreements and disclosure statements at
various times, they charged their costs on a basis that was different from the

basis specified in each of those documents.

(b) The fee arrangements of Mr O’Bryan and Mr Symons were not accurately
recorded in costs agreements and cost disclosure documents which they

created for the purpose of obtaining approval of their costs.
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(c) Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law did not adhere to their costs
agreements or disclosure documents, and they quantified and charged the

substantial majority of their costs only when there was a settlement.

(d) Mr O’Bryan and Mr Symons created invoices that did not accurately reflect the
liability of Mr Bolitho, Mr Zita/Portfolio Law and/or AFPL for the fees of O’Bryan
and Mr Symons. Mr O’Bryan and Mr Symons made out their invoices to Mr
Zita/Portfolio Law, but they did not issue those invoices to Mr Zita/Portfolio Law.
All of the invoices of Mr O’Bryan, and most of the invoices of Mr Symons, were
(1) marked with the words “Processed Date” and stated a particular date therein
identified, and the date generally suggested that the invoice was issued at or
around the end of the month after the work was undertaken;* and (2) marked
with the words “Due By” and stated a particular date therein identified, being a
date that generally suggested that the invoice was due for payment a month

after it was issued (Monthly Invoice Representation).

Particulars of (a) — (d)

(A) On 5 February 2015, Mr Zita/Portfolio Law created a Costs Agreement
with Mr Bolitho (Portfolio Law Costs Agreement), which Portfolio Law
sent to Mr Crow (on behalf of Mr Bolitho) on 8 April 2015
[CBP.004.004.8309] [CBP.004.004.8310] [CBP.004.008.0464]
[CBP.004.008.0465]. The Portfolio Law Costs Agreement stated that:

(i) “Our fees and disbursements may be in the range of $80,000 to
$200,000.”
(i) “Our fees will be calculated as follows. Those members of the

firm that work on your matter will record the time they spend and
charge account to [specified] hourly rates.”

(iii) “The firm’s fees are determined by applying these hourly rates
to the units of time recorded by each staff member on your
matter.”

(iv) “In the course of your matter it may be necessary to incur

disbursements”, including “barrister’s fees”. “These are payable
as and when they fall due for payment. We will not incur any
substantial expense without first obtaining your position.”

(v) “Each month we will render interim accounts and ask that you
pay them promptly.”

(vi) “Briefing counsel or other experts. It may be necessary for us
to engage, on your behalf, the services of another lawyer or
expert to provide specialist advice or services, including
advocacy services. We will consult you as to the terms of that

Save for one of Mr Symons’ invoices, which related to a three-month period from September
2016 to November 2016.
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lawyer’'s engagement, but you may be asked to enter into a
costs agreement directly with the other lawyer. We estimate the
amount payable as likely to be in the range of $20,000 to
$40,000.”

(B) On 11 February 2015, Mr Symons created two Costs Agreements, one
with Mark Elliott for the period from 3 September 2014 to 7 November
2014 while he was the solicitor on the record for the plaintiff, and one
with Portfolio Law relating to work allegedly undertaken following
Portfolio Law’s appointment as solicitor in December 2014 and in
respect of future work, which Mr Symons sent to Portfolio Law on 11
February 2015 (Symons / Portfolio Law February 2015 Costs
Agreement) [CBP.004.009.0069] [CBP.004.009.0070]. The Symons
/ Portfolio Law February 2015 Costs Agreement stated:

(i) “My legal costs will be calculated by reference to my hourly rate
and daily rate as set out below: $250 per hour (or part thereof)
(inclusive of GST), and $2,500 per day (inclusive of GST)".

(i) “These rates may be reviewed during the period of the retainer
and | will notify you in writing as soon as practicable following
such review.”

(iii) “l (or my clerk) will forward to you an account for work done at

the following intervals: (a) once the Work set out above has
been completed, or (b) at the end of each calendar month, or (c)
at the end of each week in which | have undertaken work on the
Matter.”

(iv) “The Solicitor will be liable for my fees in this matter”.

(C) On or about 1 July 2016, at about the time of the Partial Settlement
Approval Application, Mr O’Bryan created two documents entitled
“Disclosure Statement And Written Offer To Enter A Costs Agreement
For A Barrister Retained By A Client”, one dated November 2012 and
purporting to contain a Costs Agreement with Mr Bolitho via Mr Elliott
(O’Bryan/Elliott July 2016 Costs Agreement), and the other dated
December 2014 and purporting to contain a Costs Agreement with Mr
Bolitho via Portfolio Law (O’Bryan/Portfolio Law July 2016 Costs
Agreement) (see [AFP.001.001.1475] and [TRI.001.005.0200]
[TRI.001.005.0201] [TRI.001.005.0204]). Both of those documents
stated that:

(i) Legal costs would be charged at the rate of $990 per hour
(including GST) or $9,900 per day (including GST).

(ii) Mr O’Bryan’s estimated fees were unknown but “not presently
expected to exceed $500,000”.

(iii) “Should there be any substantial change proposed to anything
included in the Disclosure Statement above, the Barrister will
notify the Client by his instructing solicitor as soon as practicable
of such proposed change. No change will be implemented
without the Client’s consent.”

(iv) “If the Client accepts this offer it will be liable to pay to the
Barrister the fees and charges set out in the Disclosure
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Statement once the relevant services have been rendered by
the Barrister.”

(D)  Onorabout 30 June 2016, at the time of the Partial Settlement Approval
Application, Mr Symons created an “after-the-event” cost disclosure
statement (Symons June 2016 Cost Disclosure Statement). The fact
that the document was created on 30 June 2016 is evident from the
metadata of the document [AFP.002.001.0074]. The document stated:

(i) “Under the Legal Profession Uniform Law (Vic) the Barrister
must disclose to the Law Practice (which is engaging the
Barrister on behalf of the client) the following information in
relation to legal costs.”

(ii) “1. Basis on which the Barrister’s legal costs will be calculated
— section 174(1)(a) of the Uniform Law. The Barrister will charge
on the following basis: per hour $275 (inc GST); per day: $2,750
(incl GST).”

(iii) “2. Barrister’s estimated total legal costs — section 174(1)(a).
The Barrister estimates that the total legal costs, including his
charges and disbursements, for this matter from 1 January 2016
to the approval of the expected partial settlement advised to the
Court in December 2015 will be about $120,000.”

(iv) “3. Barrister’s ongoing obligations — section 174(1)(b). The
Barrister is required to notify the law practice of any significant
change to the Barrister’s estimate of his/her total legal costs.
The Barrister is required to provide the ongoing disclosure to the
law practice as soon as practicable after there is a significant
change to the previously provided information.”

(E) Notwithstanding that the Symons/Portfolio Law February 2015 Costs
Agreement and the O’Bryan/Portfolio Law July 2016 Costs Agreement
were expressed to be agreements with Portfolio Law, Mr O’Bryan did
not provide the O’Bryan/Portfolio Law July 2016 Costs Agreement to Mr
Zita/Portfolio, Mr Symons did not provide the Symons June 2016 Cost
Disclosure Statement to Mr Zita/Portfolio Law, and Mr O’Bryan and Mr
Symons did not issue their invoices to Mr Zita/Portfolio Law. Rather,
Mr O’Bryan and Mr Symons provided those documents and invoices
directly to Mr Elliott/AFPL at about the time of seeking approval for the
Partial Settlement, who forwarded them to Mr Trimbos.

(F) Portfolio Law did not charge fees in accordance with the Portfolio Law
Costs Agreement. In particular:

(i) Portfolio Law adopted a basis for charging that was different
from what was specified in their Costs Agreement
[CBP.004.005.5753]. According to Portfolio Law, in March
2015, Portfolio Law began to charge on the basis of the LPRO
scale [TRI.001.005.1096]. However, for the Relevant Period,
Portfolio Law did not charge according to the LPRO scale.
Rather, Portfolio Law appears to have charged according to an
hourly rate, but without making and/or keeping any
contemporaneous record of the time Portfolio Law had actually
spent on the activities for which they charged time.
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(i) Portfolio Law did not render regular accounts.

(iii) Portfolio Law did not discuss senior and/or junior counsel fees
with Mr Bolitho or obtain his permission before counsel fees
were incurred.

(iv) Portfolio Law did not consult with Mr Bolitho about the terms on
which senior and/or junior counsel were retained.

(G) In relation to the period from 1 June 2016 to 30 December 2017, Mr
O’Bryan did not charge fees in accordance with the O’Bryan/Portfolio
Law July 2016 Costs Agreement. In particular:

(i) Mr O’Bryan charged his fees at escalating rates that exceeded
the rates specified in the O’Bryan/Portfolio Law July 2016 Costs
Agreement. Mr O’Bryan and Mr Elliott determined those rates
as between themselves in November 2017, after an “in
principle” settlement had been reached in respect of the claims
against Trust Co. [NOB.500.001.7493] [NOB.500.001.7427]
[NOB.500.001.7431] [NOB.500.001.7435]

[NOB.500.001.7438]

(i) Mr O’Bryan did not notify Portfolio Law or Mr Bolitho of any
change to his hourly rates or his estimate of his legal costs.

(iii) Portfolio Law did not consent to Mr O’Bryan’s hourly rate or any
increased estimate of his costs.

(H) In December 2017, at about the time of the Trust Co Settlement
Approval Application:

(i) Mr O’Bryan issued invoices for the period from 1 June 2016 to
30 December 2017 which contained the Monthly Invoice
Representation.

(ii) Mr O’Bryan charged his fees at escalating rates that exceeded

the rates specified in the O’Bryan / Portfolio Law July 2016
Costs Agreement.

(iii) Mr O’Bryan created and issued an “after-the-event” costs
agreement and disclosure statements which purported to give
notifications of an increases in Mr O’Bryan’s hourly and daily
rates to $1,100/hour (including GST) and $11,000/hour
(including GST) (O’Bryan December 2017 Costs Agreement).

(iv) The O’Bryan December 2017 Costs Agreement also purported
to provide a cost estimate for the Relevant Period of $2 million,
which was generally consistent with the fees actually charged in
Mr O’Bryan’s invoices for the Relevant Period ($2.5 million),
therefore conveying the impression that Mr O’Bryan provided
notification of a change in his estimated legal costs as required
by the O’Bryan/Portfolio Law July 2016 Costs Agreement.

0] In relation to the period from 1 September 2016 to 30 December 2017,
Mr Symons did not charge fees in accordance with the Symons /
Portfolio Law February 2015 Costs Agreement or the Symons July 2016
Cost Disclosure Statement. In particular:
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(i) Mr Symons did not issue monthly accounts for most of that
period as required by the Symons/Portfolio Law February 2015
Costs Agreement. Rather, Mr Symons issued most of his
invoices in late November 2017, after an “in principle” settlement
was reached with Trust Co.

(ii) Mr Symons charged his fees at escalating rates that exceeded
the rates specified in the Symons/Portfolio Law February 2015
Costs Agreement or the Symons July 2016 Cost Disclosure
Statement. Mr Symons did not notify Portfolio Law of any
increases in his rates.

(iii) Mr Symons did not notify Portfolio Law of any significant change
to the estimate of his legal costs.

(iv) Portfolio Law did not consent to any such increases in Mr
Symons’ rates or any increased estimate of his costs.

(J) In November and December 2017, at about the time of the Trust Co
Settlement Approval Application:

(i) Mr Symons issued invoices for the period from 1 January 2017
to 8 December 2017 which contained the Monthly Invoice
Representation [SYM.001.002.6173] [SYM.001.002.6175].

(i) Mr Symons created and sent to Mr Trimbos, Mr Elliott/AFPL and
Mr Zita/Portfolio Law three “after-the-event” cost disclosure
statements which purported to give notifications of increases in
Mr Symons’ hourly rates as follows: $275/hour (including GST)
from 1 September 2016 to 31 December 2016, $330/hour
(excluding GST) from 1 January 2017 to 30 June 2017,
$375/hour (excluding GST) from 1 July 2017 to 31 December
2017 [SYM.001.003.2842] [SYM.001.003.2844] (Symons
December 2017 Cost Disclosure Statements) (as to the fact
they were created in December 2017, see [CBP.001.002.1934]
[CBP.001.002.1935]).

(iii) The Symons December 2017 Cost Disclosure Statements
purported to notify Portfolio Law of changes to Mr Symons’
estimated legal costs. The “estimates” aligned with the fees
actually charged in Mr Symons’ invoices, therefore conveying
the impression that Mr Symons provided ongoing disclosure of
his estimated legal costs as required by the Symons/Portfolio
Law February 2015 Costs Agreement.

(e) Mr O’Bryan and Mr Symons agreed with AFPL not to issue regular interim
invoices, and did not provide AFPL, Portfolio Law or Mr Bolitho with regular

interim statements of the costs they had incurred.

Particulars

AFPL has admitted that it entered into “deferred fee arrangements” with
Mr O’Bryan and Mr Symons [SYM.001.002.9315].
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Mr O’Bryan and Mr Symons have admitted that, following the Partial
Settlement, they agreed with AFPL not to issue further invoices until
there was a settlement with Trust Co [CBP.001.002.2894]
[SYM.001.002.5310] [CBP.001.011.2786] [SYM.001.002.2427]
[SYM.001.002.2409]. In relation to the Relevant Period, Mr O’'Bryan
did not issue any invoices until the Trust Co Settlement.

In the case of Mr Symons, it is to be inferred that he initially agreed not
to issue invoices until directed to do so by Mr Elliott/AFPL, and that
further, in October 2017, he agreed with Mr Elliott/AFPL not to issue
any invoices until any settlement was reached. This is to be inferred
from the fact that he issued one invoice for his work from September to
November 2016 and that he issued no further invoices for the period
December 2016 to November 2017 until the Trust Co Settlement was
reached.

The “deferred fee arrangements” between Mr Elliot/ AFPL, Mr O’Bryan
and Mr Symons appear to have been consistent with arrangements
they agreed on other matters they worked on together over the period
from 2012 to 2019. For example, in the Webster v Murray Goulburn
matter, O’'Bryan and Mr Symons did not issue invoices for the majority
of their work on the matter and accordingly were not paid fees for more
than two years (in the case of Mr Symons) or longer (in the case of Mr
O’Bryan). Mr Symons was paid $32,000 in October 2017, but did not
issue invoices for the large majority of his fees until October 2019, at
about the time a settlement was reached.

Further particulars may be provided following further discovery.

AFPL did not monitor or manage the costs incurred on the Bolitho Proceeding
by the Bolitho Lawyers as required by the Funding Agreement, and Mr O’Bryan,
Mr Symons and Mr Zita/Portfolio Law did not maintain proper records of the

time they spent on the matter.

Particulars

The parties have been required to provide extensive discovery, and in
all the discovery provided to date, there is no evidence of any proper
contemporaneous records maintained by Mr O’Bryan, Mr Symons or Mr
Zita/Portfolio Law of the time they spent on the Proceeding.

Between November and December 2017, Mr O’Bryan altered the hours
allocated to particular activities over successive iterations of his fee
slips (compare the versions as at 15 November 2017
[SYM.010.001.0001] and relevant attachments with the final versions
attached to the Third Trimbos Report), suggesting that he did not create
his fee slips on the basis of accurate contemporaneous records. See
further ATTACHMENT 2.

It is evident that Mr Symons did not maintain proper records, because
his fee slips appear to be largely based on the draft fee slips of Mr
OBryan that Mr O’Bryan’s secretary sent to Mr Symons on
15 November 2017 [SYM.010.001.0001] and relevant attachments.
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It is evident that Mr Zita/Portfolio Law did not maintain proper records.
In the discovery provided by Mr Zita/Portfolio Law, it appears that they
first began to create billing records for the Relevant Period in around
November 2017.

See further [CBP.001.011.5464], [CBP.001.002.1535].

Further particulars may be provided following further discovery.

There was an arrangement or understanding between AFPL and each of Mr
O’Bryan, Mr Symons and Mr Zita/Portfolio Law with respect to AFPL’s liability
for their fees, which in substance or effect meant that AFPL would not be liable
to pay some or all of their fees unless there was a successful financial outcome

in the proceeding and their fees were approved by the Court.

Particulars

(A) At the time of seeking approval of the Partial Settlement, AFPL
pressed Mr Zita/Portfolio Law to deliver a bill in a form that could
be approved by Mr Trimbos. On 29 June 2016 Mr Elliott sent an
email to Mr Zita which stated: “If | don’t have it tomorrow, you
will miss out” [CBP.004.007.2837]. That gives rise to the
inference that AFPL’s liability for the fees of Mr Zita/Portfolio
Law was conditional upon those fees being approved by Mr
Trimbos so that the fees could be recovered by AFPL from the
settlement proceeds on approval of the Partial Settlement by the
Court.

(B) AFPL paid Mr O’Bryan in respect of pre-July 2016 fees only after
the Partial Settlement was approved and after it received the
proceeds of settlement to cover those fees
([AEP.005.001.0296] and paragraph 37 below).

(©) AFPL paid Mr Symons in respect of most of his pre-July 2016
fees only once the Partial Settlement was approved in October
2016 (but before it received settlement proceeds)
([AEP.005.001.0296] and paragraph 37 below).

(D) AFPL’s accounts do not disclose any liability for the fees of Mr
O’Bryan, Mr Symons or Mr Zita/Portfolio Law said to have been
incurred in the Relevant Period [AFP.004.001.0138;
[AFP.004.001.0158]; [AFP.004.001.0001]. Nor do they
disclose any liability for the unpaid portion of the fees charged
by Mr O’Bryan up to the time of the Partial Settlement (namely,
$500,000). See also the Expert Report of Tony Samuel dated
30 January 2018, paras 32 — 78. AFPL’s FY2017 accounts and
its draft FY2018 accounts refer to the fact that the group has “no
win / no fee” agreements in place with a number of creditors
[AFP.004.001.0158 at page 12]; [AFP.004.001.0023]. If AFPL
was liable for up to $3 million in respect of Mr O’Bryan’s fees in
respect of the Bolitho Proceeding, then based on AFPL’s
FY2017 and draft FY2018 accounts, an issue would arise as to
whether AFPL was insolvent at the time those accounts were
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prepared. The inference is that Mr O’Bryan, Mr Symons and Mr
Zita/Portfolio Law were retained on a “no win / no fee” basis.

On or about 21 February 2019, AFPL lodged its finalised
accounts for FY2018 [AFP.004.001.0001], which for the first
time stated: “Litigation funding costs are recognised when paid
or payable. The consolidated Group has ‘no-win / no-fee’
agreements in place with a number of creditors, which means
the Group does not recognise the related funding costs for these
creditors until a court case has been won and costs can be
reliably measured. In addition, the Group has certain
arrangements in place with various service providers
where, irrespective of the outcome of a given case, it is
agreed with them that the payment of invoices will be
deferred until the conclusion of the case or until some later
date. These costs are recognised when they become due
and payable in accordance with the terms of the issued
invoice and the Group is formally requested to indemnify
the recipient and to make payment of the issued invoice.” It
should be inferred that the change in AFPL’s statutory accounts
was introduced in order to provide support for AFPL’s position
that the Bolitho Lawyers were retained otherwise than on a “no
win no fee” basis.

Mr O’Bryan and Mr Symons said in the First Bolitho Opinion that,
in the Bolitho Proceeding, they were engaged on their “usual
terms”. Mr Elliott, Mr O’'Bryan and Mr Symons acted on
numerous cases together over the period from 2012 to 2020.
Mr O’Bryan has admitted that, in at least three other
proceedings involving Mr Elliott and Mr O’Bryan that were
unsuccessful, Mr OBryan did not charge any fees
[AFP.005.001.1430]. Inthe Webster v Murray Goulburn matter,
it was revealed in open court on 7 April 2020 that Mr O’Bryan
and Mr Symons did not issue any invoices for at least two years.
Mr O’Bryan issued invoices for the totality of his fees and Mr
Symons issued invoices for the substantial majority of his fees
on 31 October 2019 following an “in principle” settlement of the
proceeding.

On 10 March 2017 [SYM.008.001.0017] and again on 14 March
2017 [ABL.001.0685.00008] [ABL.001.0685.00009], Mr
O’Bryan confirmed that he was on a “no win no fee”
arrangement in respect of each case in which AFPL was
litigation funder.

On 5 April 2017 Mr Symons confirmed that he was on a “no win
no fee” arrangement in respect of each case in which AFPL was
litigation funder [SYM.008.001.0016].

The arrangement between Elliott/AFPL and Mr Symons was
akin to a retainer arrangement, by reason of which they agreed
that AFPL would pay Mr Symons for part of his fees on each
matter that he worked on for Mr Elliott/AFPL in order to provide
Mr Symons with some certainty of income as a junior barrister,
but that AFPL’s liability for some or all of the balance of Mr
Symons’ fees was conditional upon a settlement and successful
cost recovery at which time Mr Symons was permitted to claim
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‘bonus points” in the form of increased fees (see
[SYM.008.001.0013]).

For instance, pursuant to the agreement between AFPL and Mr
Symons, in October 2017 Mr Symons issued a number of
invoices on matters involving Mr Elliott/AFPL, including one
invoice in the Banksia matter for his work from September to
November 2016 (Invoice 7-58) [SYM.004.001.1212] and
invoices in the Webster v Murray Goulburn matter for January
and February 2017 [SYM.006.001.0001]. He issued no further
invoices in the Banksia matter for the period December 2016 to
November 2017 until the Trust Co Settlement was reached in
November 2017, and at that time Mr Elliott invited Mr Symons
to withdraw Invoice 7-58 in the context of his invitation to Mr
Symons to submit bills for 200 days of work
[SYM.001.001.7228]. Mr Symons did not withdraw Invoice 7-58
but nonetheless submitted bills for the 2017 calendar year which
approximately amounted to the $600,000 that Mr Elliott invited
him to charge [AFP.007.001.0001] [AFP.007.001.0002]
[NOB.500.001.7495].

In February/March 2018, Mr Elliott/AFPL and Mr Symons
agreed to a retainer agreement, in part so that they could
“simplify paperwork” [SYM.008.001.0013]. The retainer was
similar to the arrangements that were in place prior to that time.
For instance, pursuant to the retainer, Mr Symons informed Mr
Elliott in April 2018 that he had spent 10 days on the Banksia
matter in January 2018, and adjusted his retainer fee
accordingly [ABL.001.0370.01028] [SYM.009.001.0003]
[AFP.014.001.0074]. However, the bill that Mr Symons
submitted in respect of January 2018 claimed fees for
approximately 18 days of work (see the Fourth Trimbos Report,
Annexure K - [EXP.020.005.0001] @ .0075).

AFPL drew a cheque made out to Mr Symons for $608,031
dated 1 July 2018 [AFP.003.001.0386]. That amount was
different from the amount charged by Mr Symons for the
Relevant Period in the invoices he rendered in the total sum of
$709,726 (see Fourth Trimbos Report, Annexure J). Mr
Symons deposited the cheque on 21 January 2019
[AFP.003.001.0386]. The inference is open that these
arrangements did not reflect payment of Mr Symons’ fees in the
ordinary course, but rather, reflected a payment to Mr Symons
in respect of his fees that was made having regard to issues that
arose in the Court of Appeal and the remitter about AFPL’s
financial capacity and/or the risks assumed by AFPL and/or the
capital invested by AFPL in connection with the Bolitho
Proceeding. See also [SYM.003.001.0010]
[SYM.003.001.0003].

AFPL also drew a cheque made out to Portfolio Law for
$377,795 dated 1 July 2018. That amount was different from
the amount charged by Mr Zita/Portfolio Law for the Relevant
Period in the invoices they rendered in the total sum of
$401,808. Mr Zita/Portfolio Law did not receive the cheque on
or around 1 July 2018, but rather, received it on 21 January
2019 [CCW.004.001.0023]. Prior to 21 January 2019, Mr
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Zita/Portfolio Law did not press AFPL for payment of those fees
[CCW.004.001.0023]. Mr Zita/Portfolio Law have retained the
funds in Portfolio Law’s trust account [CBP.002.001.0102]. The
inference is open that this payment did not reflect payment of
the fees of Mr Zita/Portfolio Law in the ordinary course, but
rather, reflected a payment to Mr Zita/Portfolio Law in respect of
fees that was made having regard to issues that arose in the
Court of Appeal and the remitter about AFPL'’s financial capacity
and/or the risks assumed by AFPL and/or the capital invested
by AFPL in connection with the Bolitho Proceeding.

Further particulars may be provided following further discovery.

(h) Mr O’Bryan and Mr Symons determined the rates at which they would charge

their fees after an “in principle” settlement with Trust Co was reached.

Particulars

Mr O’Bryan determined (together with AFPL) the rates he would charge
in the Relevant Period in November 2017 [NOB.500.001.7493]
[NOB.500.001.7427] [NOB.500.001.7431] [NOB.500.001.7435]
[NOB.500.001.7438].

Mr Symons issued invoices for the period for the 2017 calendar year in
November and December 2017 [SYM.001.003.3392]
[SYM.001.003.3393]; [SYM.001.002.6173] [SYM.001.002.6175].
There is no evidence that Mr Symons gave any notice to Portfolio Law
of any of the rates he applied to those invoices at any time prior to
issuing those invoices, those rates being in excess of the rates recorded
in the Symons / Portfolio Law February 2015 Costs Agreement and in
excess of the rates recorded in the Symons June 2016 Cost Disclosure
Statement. There is no evidence that Portfolio Law consented to those
rate increases in the manner contemplated by the Symons / Portfolio
Law February 2015 Costs Agreement and the Symons June 2016 Cost
Disclosure Statement.

(i) The fee arrangements of Mr O’'Bryan and Mr Symons were, in substance or
effect, arrangements whereby part of the amount payable to each of Mr
O’Bryan and Mr Symons was referable or linked to the payments to be received
by AFPL from the Trust Co Settlement, being an arrangement that was
prohibited under section 183 of the Legal Profession Uniform Law and/or s.
3.4.29 of the LPA .

Particulars

This is to be inferred from (1) the matters in the preceding sub-
paragraphs and (2) the matters in paragraph 67-68 below.

48 The Fee Arrangements:

(a) were not disclosed and/or explained to Mr Bolitho or group members;
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were concealed from Mr Trimbos and the Court in connection with the Trust Co

Settlement Approval Application, as alleged in Section H and Section 1.2.1;

were unfair, unreasonable, and detrimental to the interests of Mr Bolitho and
group members, in that they exposed Mr Bolitho and group members to the
risk of excessive charging;

were inconsistent with the Portfolio Law Costs Agreement, the
Symons/Portfolio Law February 2015 Costs Agreement, the Symons June
2016 Costs Disclosure Statement and the O’Bryan/Portfolio Law July 2016
Costs Agreement, insofar as any of those costs agreements were valid and
binding;

were inconsistent with the obligations imposed under the Funding Agreement
for the Bolitho Lawyers’ fees to be regulated by “a retainer agreement [which]
explains in detail how the lawyers are paid and how their fees are calculated”

and for AFPL to monitor costs and budgets.

How the conduct contravened the CPA

In the circumstances alleged in paragraphs 47 to 48:

(@)

(b)

Each of Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the
overarching obligation not to engage in conduct which is misleading or
deceptive or likely to mislead or deceive, in that the cost disclosure documents
and invoices that they issued did not accurately reflect their fee arrangements,

the work actually performed and the fees they were properly entitled to charge.

AFPL contravened the overarching obligation not to engage in conduct which
is misleading or deceptive or likely to mislead or deceive, in it knew that the
cost disclosure documents and invoices that Mr O’'Bryan, Mr Symons and Mr
Zita/Portfolio Law issued did not accurately reflect their respective fee
arrangements, the work actually performed and the fees they were properly

entitled to charge.

AFPL, Mr O’Bryan and Mr Symons contravened the overarching obligation to

act honestly, in that:

(i) they knew that the cost disclosure documents and invoices that Mr

O’Bryan and Mr Symons created were inaccurate in material respects;
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they knew and intended that those would be relied upon by Mr Trimbos
and thereafter (directly or indirectly) the Court in assessing and

approving their costs;

It is to be inferred from the matters in paragraphs 47, 33, 34, 67, 68, 69,
70, 71, 92, 93 and 95 that, in relation to the Relevant Period, AFPL, Mr
O’Bryan and Mr Symons entered into the Fee Arrangements with the
intention of improperly benefiting themselves and each other at the

expense of Mr Bolitho and group members.

AFPL, Mr O’'Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the

overarching obligation to ensure that legal costs were reasonable and

proportionate, in that:

(i)

(ii)

they each failed to enter into and adhere to proper fee arrangements
whereby the costs of the litigation were monitored and managed in the
interests of group members, and failed to ensure that legal costs were

properly incurred; and

Mr Zita/Portfolio Law did nothing to protect the interests of Mr Bolitho
and group members in relation to the fee arrangements that were
implemented with the solicitor and counsel retained to act for Mr Bolitho,
in circumstances where Mr Zita/Portfolio Law acted as solicitor on the
record and owed a duty to do so. They did nothing to inform themselves
of the fee arrangements in place with counsel, or the fees charged by
counsel. They did nothing to advise Mr Bolitho or other group members

about those matters.

All of the matters in sub-paragraphs (a) to (d) contravened the Paramount Duty,
in that they involved AFPL, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law

failing to act professionally, fairly, and with integrity in connection with their

arrangements to recover fees from the group members whose claims they

represented.

Consequences of Fee Arrangement Contraventions

In the circumstances alleged in paragraphs 47 to 49, AFPL should not be permitted to

recover the legal costs claimed.
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D. Liability of AFPL for the conduct of the Bolitho Lawyers
51 In respect of the conduct alleged in the sections that follow:

(a) Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law advanced the interests of
AFPL and their own interests at the expense of Mr Bolitho and group members;

and

(b) AFPL expressly or impliedly consented to Mr O’Bryan, Mr Symons and Mr
Zita/Portfolio Law acting as AFPL’s agent,

in that:

(c) Under clause 6.3.1 of the Funding Agreement, Funded Group Members
instructed “the Lawyers” to comply with all instructions given by AFPL, subject
to clause 13.# “The Lawyers” is defined in clause 1.1 of the Funding
Agreement as “Mark Elliott of Level 2, 90 William Street, Melbourne, 3000 or
any other solicitors appointed in their place” (as agreed between funded group
members and AFPL). Portfolio Law was appointed in place of Mr Elliott in
December 2014.

(d) Mr Zita/Portfolio Law delegated their role of acting as “the Lawyers” for Mr
Bolitho and group members to Mr Elliott and/or AFPL, Mr O’Bryan and Mr
Symons as alleged in paragraph 40 and 45 above, including in relation to
settlement and recovery of costs and commission (in respect of which there

was a conflict between the interests of Mr Bolitho and the interests of AFPL).

(e) Mr Elliott had a substantial interest in AFPL and was unable to objectively and
independently pursue the interests of Mr Bolitho and group members when

those interests diverged from the interests of AFPL.

(f) Mr O’Bryan had an arrangement or understanding with Mr Elliott/AFPL
pursuant to which he continued to maintain an interest in AFPL and/or the
litigation funding enterprise conducted by AFPL, and pursuant to that
arrangement or understanding had an ongoing financial interest in the litigation
(over and above the legal fees that he was properly entitled to charge) as
alleged in paragraph 40. Accordingly, Mr O’'Bryan was unable to (and/or did
not) objectively and independently pursue the interests of Mr Bolitho and group

members when those interests diverged from the interests of AFPL.

45 Funding Agreement, clause 6.3.1.
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Mr Symons took instructions and directions from Mr O’'Bryan and Mr Elliott. He
did not seek to objectively or independently protect or pursue the interests of
Mr Bolitho and group members when those interests diverged from the
interests of AFPL. When he thought that group members’ interests might be
prejudiced by the actions of AFPL, he did not ensure that his client was properly
advised, but rather, suggested that AFPL use a different lawyer to take those
actions [SYM.001.001.2146].

In relation to settlement and applications for the approval of costs and
commission (in respect of which there was a conflict between the interests of
Mr Bolitho and group members and the interests of AFPL), Mr O’Bryan and Mr
Symons pursued the interests of AFPL at the expense of Mr Bolitho and group

members in the manner alleged in Sections E to M.

AFPL retained Mr Trimbos to prepare the First and Second Trimbos Reports,
and Mr O’'Bryan AM SC and Mr Symons assisted in procuring favourable
reports from Mr Trimbos in the manner, and in the circumstances, set out in
paragraphs 31 to 36. Mr Symons provided instructions to Mr Trimbos for the
Second Trimbos Report on behalf of AFPL. Mr Symons assisted Mr Elliott to
create a series of memoranda of attendances purporting to record Mr Elliott’s
work on the proceeding. It appears that those memoranda were based on Mr
O’Bryan’s fee slips, rather than on any record kept by Mr Elliott. Mr Symons
provided those documents to Mr Trimbos for the purpose of procuring a report
from Mr Trimbos that was favourable to AFPL. See: [SYM.001.002.2208]
[SYM.001.002.2209][SYM.001.002.2235][SYM.001.002.1424]
[SYM.001.002.1425][SYM.001.002.1429][SYM.001.002.1471]
[SYM.001.002.1473][SYM.001.002.2208][SYM.001.002.2209]
[SYM.001.002.2235] [AFP.001.001.1912].

The settlement negotiations for the Trust Co Settlement were conducted by Mr
Elliott, Mr O’'Bryan and Mr Symons (on behalf of AFPL/Mr Bolitho). Mr Elliott
and Mr O’Bryan directed and controlled the negotiations about the terms of
settlement. Mr Symons drafted the terms of settlement as directed by Mr Elliott
and Mr O’Bryan. In email correspondence with the SPRs, Mr Elliott described

‘

the deed prepared by Mr O’Bryan AM SC and Mr Symons as ‘my deed”

[SPR.003.013.0097].

No, or no adequate, independent advice was provided to Mr Bolitho and group

members about the Adverse Settlement Terms that were being negotiated.
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The Bolitho Lawyers could have, but did not, trigger the processes in clauses
13.3, 13.5 and 13.6 of the Funding Agreement to achieve the settlement without
the Adverse Settlement Terms. Mr Elliott has said that the advice of Mr
Bolitho’s legal representatives was that he should settle the claims in the
proceeding on the terms of the settlement deed [NOB.500.004.4522 at
page 76]. Mr Crow’s time entries for the period from November 2017 to
December 2017 [TRI.002.001.0538] disclose that he and Mr Bolitho spoke only

with Mr O’Bryan and Mr Elliott in relation to the settlement, neither of whom

was independent or impartial.

Mr Symons drafted and circulated the summons seeking orders for the
approval of the settlement and the payments to AFPL, which Mr O’Bryan settled
(as alleged in paragraph 76). That summons was filed to bring the following
applications contemplated by the Settlement Deed: (1) an application for
approval of the settlement (ie, the Bolitho Approval Application); (2) AFPL’s
application for payment of $12.8 million plus GST by way of a funder's
commission; and (3) AFPL’s application for payment of legal costs and
disbursements incurred by AFPL in the conduct of the Bolitho Proceeding in
the sum of $4.75 million plus GST. Portfolio Law filed that summons on
7 December 2017.

AFPL retained Mr Trimbos to prepare the Third Trimbos Report, and Mr
O’Bryan AM SC and Mr Symons assisted in procuring a favourable report from
Mr Trimbos, including by providing Mr Trimbos with false and misleading
information about their fees and fee arrangements in the manner alleged in

Section H.

Mr O’Bryan and Mr Symons acted as advocates for AFPL in recovering the
costs and commission it claimed from the Trust Co Settlement. Much of the
content of the First Bolitho Opinion prepared by Mr O’'Bryan AM SC and Mr
Symons dated 19 January 2018 was focused on supporting the payments to
AFPL in respect of costs and commission. That opinion was exhibited to a
confidential affidavit of Mr Zita and filed by Portfolio Law.

In January 2018, in connection with the Trust Co Settlement, two objections to
the settlement were filed by group members / debenture holders, Mr Pitman
[SYM.002.002.0489] [SYM.002.002.0490] and Mrs Botsman
[SYM.001.002.3056] [SYM.001.002.3057] [SYM.001.002.3058]. Mrs

Botsman had signed the Funding Agreement. Mr Pitman had not signed the
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Funding Agreement. Mr Pitman’s principal complaint concerned the payments
to AFPL. Mrs Botsman raised complaints about both the payments to AFPL
and the quantum of the settlement sum. Mr O’Bryan AM SC and Mr Symons
advocated for and pursued the interests of AFPL (and not Mr Bolitho and the
group members) in seeking to overcome those objections, notwithstanding that
(insofar as the objections related to the payments to AFPL) it was in the
interests of group members as a whole, including Mr Pitman, Mrs Botsman and
Mr Bolitho, for those objections to be properly considered by the court. In

particular:

(i) Mr O’'Bryan AM SC made a concerted effort to persuade Mr Pitman to
withdraw his objection. He communicated with Mr Pitman by email and
by telephone on 19 January 2018 to persuade him to withdraw his
objection [NOB.500.001.7137]. He suggested that Mr Elliott instruct Mr

Crow (Mr Bolitho’s “independent solicitor”) to call Mr Pitman to persuade

him to withdraw his objection, and provided 10 points to be covered in
the telephone call directed at persuading Mr Pitman to withdraw his
objection [NOB.500.001.7152], which Mr Elliott forwarded to Mr Crow
[BOL.001.001.0050]. Thereafter Mr O’Bryan called Mr Crow to query

“whether | had any success with Pitman”.*¢ Mr O’Bryan communicated

with Peter Heinz of Heinz & Partners (Mr Pitman’s solicitor) and
suggested that Mr Heinz should call Mr Pitman to persuade him to
withdraw his objection [NOB.500.005.2787]. He called Mr Newman

(Banksia’s solicitor) suggesting that Mr Newman arrange for Mr

Lindholm to call Mr Pitman to persuade him to withdraw his objection
[NOB.500.001.7137].

(i) Mr O’Bryan AM SC took an adversarial stance in connection with Mrs
Botsman’s objection (which was filed by Mr Botsman, her son, who was
a barrister): see in particular Mr O’Bryan’s comments on Mr Botsman’s
objection [NOB.500.005.2833] [NOB.500.005.2834], where Mr

O’Bryan recommended that his team take issue with the objection on

the basis that it “fransgresses numerous rules of evidence”, that it was
filed after the date specified in the Notice issued to group members
which was said to amount to an “egregious failing on the part of
counsel”, and on the basis that Mr Botsman’s calculation of the amount
payable to AFPL and Mr Bolitho’s lawyers and the description of that

46 See Mr Crow’s fee entry for 18 January 2018 [TRI.002.001.0538].
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L 1S

amount as a “payment to the Plaintiff’'s lawyers” was ‘“false”, “complete
nonsense” and “easily checked; [but] Botsman too lazy or stupid to do

”

SO°.

(iii) Mr O’Bryan AM SC and Mr Symons prepared the Second Bolitho
Opinion (dated 24 January 2018) to respond to (and refute the issues
raised by) the objections of Mr Pitman and Mrs Botsman, including with

respect to the payments to AFPL.

(iv) Mr O’'Bryan AM SC and Mr Symons advised AFPL in relation to whether
Mrs Botsman was prevented from objecting to the settlement by
operation of the Funding Agreement [NOB.500.004.2732]
[NOB.500.004.2738].

At the hearing of the First Approval Application on 30 January 2018 before
Justice Croft, AFPL was separately represented by counsel.*” However,
counsel for AFPL did not make submissions in support of the payments to
AFPL save to adopt the submissions of Mr O'Bryan AM SC made at the hearing
and the confidential opinions of Mr O’'Bryan AM SC and Mr Symons.*® Mr

O’Bryan made submissions at the hearing in support of the payments to AFPL.

In relation to Mrs Botsman’s appeal from the approval of those payments, Mr
Bolitho’s legal representatives comprehensively and vigorously opposed each
aspect of the appeal from the approval orders which was heard in June 2018.4°
The Contradictor refers further to paragraph 169 below. AFPL did not seek
leave to intervene in the appeal: it was content for its interests to be advanced
by Mr Bolitho’s legal representatives. AFPL was joined as a party to the appeal
by the Court of Appeal, rather than on its own application [NOB.500.004.8016].

In the appeal, Mr O'Bryan AM SC submitted that: “Ordinarily because of the
control which is since the High Court's decision in 2006 in Campbells Cash &
Carry, the effective control which the litigation funder has, or the conduct
of the proceeding, including the settlement approval, the class action
plaintiff seeks approval for everything, and that's what happened in this

case.”®

47
48
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50

Transcript of hearing on 30 January 2018 [SYM.001.001.5122].

Transcript of hearing on 30 January 2018, 52:27 — 53:2 [SYM.001.001.5122].
Botsman v Bolitho (No 2) [2018] VSCA 348 [19].

Transcript of hearing on 19 June 2018, T78:13-19 [CBP.001.011.1948].
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The conduct of Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law alleged herein was
in the course of their agency to act for AFPL and within the actual or apparent scope
of their authority pursuant to the express or implied agency alleged in the preceding
paragraphs.

By reason of the above matters:

(a) AFPL is liable for the conduct of Mr O'Bryan AM SC, Mr Symons and Mr
Zita/Portfolio Law;

(b) the knowledge of Mr O’Bryan AM SC, Mr Symons and Mr Zita/Portfolio Law is
to be imputed to AFPL.
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E. Conduct of AFPL and the Bolitho Lawyers in connection with negotiating the
Trust Co Settlement

E.1 Relevant background

54 Between 9 and 10 November 2017, Mr Bolitho, AFPL, the SPRs and Trust Co
negotiated and agreed an “in principle” agreement to settle the Bolitho Proceeding and

the SPR Proceeding against Trust Co (Trust Co Settlement).

55 In the course of those negotiations, Mr O’Bryan and Mr Elliott required the SPRs to
agree to a “division of the spoils” of the Trust Co Settlement, whereby they procured
the SPRs’ agreement to support payments to AFPL of $12.8 million plus GST in
respect of commission and $4.75 million plus GST in respect of legal costs
[SYM.001.001.6313] [SYM.001.001.6715].%" There was no proper basis for AFPL and

the Bolitho Lawyers to claim those sums or procure the SPRs’ agreement to those

sums as a condition of the settlement for the reasons set out in Sections C, E and F.

56 Between 10 November 2017 and about 1 December 2017, the parties and/or their legal
representatives negotiated the terms of a settlement deed to record the Trust Co
Settlement, including the following terms (Adverse Settlement Terms) which Mr
O’Bryan, Mr Symons and AFPL drafted, settled, directed and/or recommended to Mr
Bolitho:

Cl Substance of term Other points

2.1.3 | The Deed was made subject to the Mr O’Bryan and Mr Symons
making of “Approval Orders”, defined | contended in the Court of Appeal
as “the making of the orders sought in | that the court could not approve
the “Bolitho Approval Application” and | the Settlement Sum but decline to
the “BSL Approval Application”. approve the payments to AFPL.
They submitted that the Deed
recognised “the commercial
and... legal reality that the
funder's application will be part
and parcel of the Bolitho approval
application and is therefore bound
up with the approval of the
settlement”.%?

2.1.4 | The Deed was made subject to the
expiry of any appeal period from the
making of the Approval Orders (if the
Approval Orders were made without
an appeal being commenced) and/or
the final determination of such an
appeal the result of which was that the

51 See also Lindholm Affidavit dated 29 March 2019, [12] — [20].
52 Transcript of hearing in the Court of Appeal [CBP.001.011.1948] T73-79.
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Cl Substance of term Other points
Approval Orders were made or
confirmed.

2.2 If the Approval Orders were not made,
the Deed ceased to have any effect
and was to be treated for all purposes
as if it had never been made.

24 If the Approval Orders were not made
by reason of AFPL’s commission, the
parties were required in good faith to
seek to negotiate an alternative
commission, but if the parties were
unable to agree, AFPL could, in its
sole discretion, give notice that the
conditions in clause 2.1 had not been
met.

3.9 AFPL agreed to engage a “suitably AFPL and Mr Bolitho’s legal
qualified external costs consultant’ to | representatives ultimately
prepare a report concerning whether required the settlement terms to
the legal costs and disbursements provide that the expert costs
incurred by AFPL had been consultant report be filed on a
reasonably incurred and were of a confidential basis irrespective of
reasonable amount. The parties whether privilege would otherwise
agreed that the expert report would be | be waived.
filed on a confidential basis.

3.10 | At the settlement approval application, | Mr Bolitho’s legal representatives
Banksia, the SPRs and Trust Co and AFPL rejected a clause
agreed to instruct their legal proposed by the SPRs which:
representatives to support AFPL’s
application for payment of $12.8 (1) expressed AFPL’s
million plus GST by way of a funder’s | commission as “20% of the
commission. Settlement Sum” (instead of the

quantified figure of $12.8 million
plus GST);
(2) provided for the SPRs and
Trust Co to instruct their legal
representatives to “take all
reasonable steps (consistent with
their representatives’ professional
obligations)”to support AFPL’s
application for payment;
(3) provided for the Deed to
continue to operate if the court
determined that AFPL was
entitled to an amount less than
20% of the Settlement Sum.

3.11 At the settlement approval application

and subject to the external cost

57




57

E.2

58

E.3

59

PLE.010.002.0058

Cl Substance of term Other points
consultant report filed pursuant to
clause 3.9 confirming that the costs Mr Bolitho’s legal representatives
and disbursements claimed by AFPL | and AFPL rejected a clause
were incurred by AFPL, had been proposed by the SPRs which
reasonably incurred and were of a provided for the SPRs and Trust
reasonable amount, Banksia, the Co to instruct their legal

SPRs and Trust Co agreed to instruct | representatives to support AFPL’s
their legal representatives to support application for payment of “the

AFPL’s application for payment of reasonable legal costs and

$4.75 million plus GST in costs and disbursements”incurred by AFPL

disbursements. in the conduct of the Bolitho
Proceeding.

The Settlement Deed was executed on or about 4 December 2017
[SYM.001.003.1860] [SYM.001.003.1861] [SYM.001.003.1884] [SYM.001.002.2489]
[SYM.001.002.2500] [SYM.001.002.3930] [SYM.001.002.3938].

Outline of contravention of CPA

By their conduct in connection with procuring an agreement containing the Adverse

Settlement Terms:

(a) AFPL contravened the overarching obligation not to engage in conduct which

is misleading or deceptive or likely to mislead or deceive; and

(b) AFPL, Mr O’Bryan AM SC, Mr Symons and Mr Zita/Portfolio Law contravened
the Paramount Duty,

(together Settlement Negotiation Contraventions).

Manner in which it is alleged the CPA was contravened

In the period from 10 November 2017 to 4 December 2017, in the course of

negotiations in connection with the settlement deed:

(a) Mr Symons drafted;

(b) Mr O’'Bryan AM SC settled and procured;

(c) AFPL procured and required to be included in the Settlement Deed; and

(d) one or more of Mr O’'Bryan AM SC and Mr Elliott/AFPL advised Mr Bolitho to

accept (or procured that Mr Crow advise Mr Bolitho to accept),
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the Adverse Settlement Terms, which were not in the interests of Mr Bolitho or other

group members.

Particulars

(A) The conduct of each of Mr Symons, Mr O’Bryan and Mr Elliott/AFPL in
drafting, negotiating and procuring the Adverse Settlement Terms is set
outin ATTACHMENT 1.

(B) With respect to the conduct of Mr O’'Bryan and Mr Elliott in procuring
the Adverse Settlement Terms, AFPL has advanced the following
explanation for rejecting more favourable settlement terms proposed by
the SPRs:

“Clause 2.3 of the 12 November 2017 draft deed was
unacceptable because it provided that, even if the
representative plaintiff's litigation funder received no funding
commission, the settlement would nevertheless be binding. Our
client had funded the proceeding and had procured that
certain individuals give valuable undertakings to Trust Co.
The requested amendments to the draft clause 2.3 addressed
that issue.” [CBP.001.003.0013] [CBP.001.003.0014]
[CBP.001.011.3420] [CBP.001.011.3421 at para 5(b)].

The “valuable undertakings” were undertakings provided by Mr O’Bryan
and Mr Elliott not to take any steps to sue the parent company of Trust
Co, Perpetual. That highlights the existence of the conflicts of interest
that affected the negotiation of the Settlement Deed, adversely to the
interests of Mr Bolitho and other group members.

(C) With respect to the conduct of Mr O’Bryan, Mr Symons and/or Mr
Zita/Portfolio Law in advising Mr Bolitho to accept the settlement terms,
Mr Elliott has said that the advice of Mr Bolitho’s legal representatives
was that he should settle the claims in the proceeding on the terms of
the settlement deed [NOB.500.004.4522 at page 76]. It is to be
inferred that Mr O’Bryan and/or Mr Elliott/AFPL advised Mr Bolitho to
settle on the terms of the Deed, and/or that they advised Mr Crow to
advise Mr Bolitho to settle on the terms of the Deed. Further, Mr
O’Bryan and Mr Elliott/AFPL required, as a term of the settlement deed,
the parties to support a payment to Mr Bolitho out of the settlement of
$75,000 — a relatively large payment, and all the more so in
circumstances where AFPL had previously paid $25,000 to Mr Bolitho
in December 2016 in connection with the Bolitho Proceeding
[BOL.001.004.0001] [BOL.001.004.0002] [BOL.001.004.0005]. The
prospect of a settlement which secured a payment of a further $75,000
meant that Mr Bolitho was unlikely to objectively assess the terms of
settlement from the perspective of all group members.
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In procuring the SPRs’ agreement to the Adverse Settlement Terms, AFPL
intentionally withheld from the SPRs the following material matters (Undisclosed
Matters):

(a) substantially all the legal costs that AFPL sought to recover from the settlement
in respect of the Relevant Period from 1 July 2016 to 30 January 2018 had not
been paid by AFPL, Portfolio Law, or Mr Bolitho;

(b) as at 10 November 2017, substantially all of the legal costs that AFPL sought
to recover in respect of the Relevant Period had not been invoiced, fee slips
had not been issued, and proper documentation and records had not been kept

by Mr O'Bryan, Mr Symons, or Portfolio Law to substantiate those charges;

(c) Mr O'Bryan and Mr Symons claimed that their fees for the Relevant Period were
approximately $2.5 million and $700,000 respectively, even though they had
not provided any relevant cost estimates to Mr Bolitho, Portfolio Law, or AFPL
in respect of the Relevant Period in the manner prescribed by the Uniform Law
and/or the LPA and/or in accordance with the O’Bryan/Portfolio Law July 2016
Costs Agreement and the Symons/Portfolio Law February 2015 Costs

Agreement;

(d) the invoices that Mr Symons issued on 24 November 2017 charged his fees at
escalating rates that had not been disclosed to Mr Bolitho, Portfolio Law, or
AFPL prior to that time;

(e) the invoices that Mr O'Bryan issued in December 2017 charged his fees at
escalating rates that had not been disclosed to Mr Bolitho, Portfolio Law, or

AFPL at any time prior to about mid to late November 2017.

Particulars

AFPL must have known that the Undisclosed Matters were material to
the assessment of legal costs, or else AFPL, Mr O’'Bryan and Mr
Symons would not have sought to conceal those matters in the manner
alleged in paragraphs 47, 48, 67-68, 84, 85 and 92.

AFPL must have known that the Undisclosed Matters were material to
any funding commission to which AFPL might be entitled, because
AFPL must have known that the assessment of a fair and reasonable
funding commission was likely to be informed by the extent of risk that
it had taken in providing funding. AFPL knew this because:

(1) that was the effect of the submissions made by Mr O’Callaghan
QC (as he then was) and Trust Co on 1 August 2016 in
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connection with the Partial Settlement Approval Application as
alleged in paragraphs 33 - 34;

(2) on 27 October 2016, Mr O’Bryan circulated to Mr Elliott, other
directors and shareholders of AFPL, and Mr Zita an email
entitted “Game Changer: Federal Court steps in to regulate
class action funding”, reporting on the decision in Money Max,
which stated: “the Court imposed important limitations which
give the Court a central role in regulating the return to the
litigation funder, including: approving the total return having
regard to the risks undertaken by the funder”
[CBP.004.001.8881];

(3) it was obvious and logical that a funder’s return should be based
on its risk; and

(4) they submitted to the Court that AFPL'’s return was justified by
its funding risk. The contradictor refers to paragraphs 134(c),
145 and especially 183 of the First Bolitho Opinion. Para 183
referred to the legal costs and disbursements allegedly incurred
by AFPL and stated: “The magnitude of this funding risk
justifies the Funder’s Commission now sought.”

The Contradictor refers further to paragraphs 93 and 105 — 119 below.
The Adverse Settlement Terms were not in the interests of group members insofar as:

(a) They required the SPRs, officers of the court with statutory duties to group
members/debenture holders, to instruct their legal representatives to support
the payments to AFPL in respect of commission®® and legal costs,> subject
only to AFPL procuring a report from a costs consultant, which report the
Settlement Deed contemplated would be filed on a confidential basis®® (so that

the SPRs would never see it).

(b) It was not in the interests of group members/debenture holders for the SPRs
(who were appointed by the court to act in the best interests of debenture
holders)®® to be restrained from providing meaningful assistance to the court to
evaluate the payments claimed by AFPL/Mr Bolitho’s representatives, which
were a deduction from settlement proceeds otherwise available to debenture
holders. It was not consistent with the SPRs’ duties as court-appointed officers
to be required to support payments out of settlement proceeds that would
otherwise be returned to debenture holders in circumstances where the SPRs

had no capacity to scrutinise the asserted basis for those payments.
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Settlement Deed, clause 3.10.

Settlement Deed, clause 3.11.

Settlement Deed, clause 3.9.

Botsman v Bolitho [2018] VSCA 278 [260].
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(c) AFPL contended in the High Court, and Mr O’Bryan and Mr Symons contended
in the Court of Appeal,®” that those clauses made the settlement conditional
upon the making of all Approval Orders sought by Mr Bolitho, including
Approval Orders in respect of the costs and commission.® That was self-

evidently not in the interests of debenture holders.

(d) AFPL contended in the High Court, and Mr O’Bryan and Mr Symons contended
in the Court of Appeal, that those clauses had the effect that, if the court did
not approve AFPL’s commission, the settlement was at an end, subject only to
a potential obligation to negotiate in good faith. That was self-evidently not in

the interests of debenture holders.

(e) Further, irrespective of the conditions attached to the payments to AFPL, it was
not in the interests of debenture holders for the Settlement Deed to specify that
AFPL would be entitled to payments of $4.75 million plus GST in respect of
legal costs or $12.8 million plus GST in respect of commission, because those
amounts had not been incurred and/or were unreasonable or excessive in the

circumstances (by reason of the matters alleged in Sections B, C and F).

Mr Zita/Portfolio Law had limited if any involvement in the settlement negotiations, but
delegated responsibility for the settlement negotiations to Mr O’Bryan, Mr Symons and
Mr Elliott/AFPL.

Mr O’Bryan, Mr Symons, Mr Zita/Portfolio Law and Mr Elliott/AFPL failed to:

(a) advise Mr Bolitho and/or other group members that the Adverse Settlement

Terms were unreasonable;

(b) inform AFPL that they considered that the Adverse Settlement Terms were

unreasonable;

(c) take steps to trigger (or advise Mr Bolitho or any other group member to take

steps to trigger) clause 13.3 or 13.5 of the Funding Agreement;
(d) inform Mr Bolitho and Mr Crow and/or other group members of:

(i) the matters known to them that were relevant to the assessment of

AFPL’s funding commission;
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Transcript of hearing on 19 June 2018, T76:15-79:28 [CBP.001.011.1948].
AFPL’s Application for Special Leave to Appeal dated 29 November 2018, paras 1(b) and (c),
13 [CCW.005.001.0183].
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(i) all conflicts between (1) their own interests or the interests of AFPL and
(2) their duties to Mr Bolitho and/or other group members, including the

matters referred to in paragraph 164.

How the conduct contravened the CPA

In the circumstances alleged in paragraphs 55, 56, and 58 - 63:

(a) AFPL contravened the overarching obligation not to engage in conduct that is
misleading or deceptive or likely to mislead or deceive, in that it withheld the
Undisclosed Matters from the SPRs in circumstances where those matters
were material to the assessment of legal costs and any funding commission,
and therefore material to the SPRs’ agreement to the Adverse Settlement

Terms;

(b) AFPL, Mr O’'Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the

Paramount Duty, in that:

(i) their respective conduct alleged in paragraphs 55, 56, and 58 - 63
denied the group members the benefits and protections of the
procedure established by Part 4A of the SCA, in that it resulted in Mr
Bolitho — a representative plaintiff with duties to represent the interests
of debenture holders/group members — failing to properly discharge

those duties;

(i) the Adverse Settlement Terms sought to require the SPRs and their
legal representative to support the payments to AFPL in respect of costs
and commission, irrespective of their statutory and professional duties
(including duties owed to the debenture holders/group members, and

duties owed to the Court);

(iii) the evident intention of the Adverse Settlement Terms was to deprive
the Court of the benefit of scrutiny from the SPR with respect to the
claims for costs and commission. It was prejudicial to the administration

of justice for the Court to be denied the benefit of proper scrutiny;

(iv) the Adverse Settlement Terms sought to procure a result whereby a fair
settlement could be abandoned if the Court did not approve the
payments to AFPL in respect of costs and/or commission, which was
contrary to the Court’s protective role in supervising group proceedings

and contrary to the interests of Mr Boltho and group members.
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Losses resulting from Settlement Negotiation Contraventions

The Settlement Negotiation Contraventions caused or contributed to:

(@)

the Adverse Settlement Terms being included in the Settlement Deed;

the miscarriage of the First Approval Application;

the wasted costs of the First Approval Application;

the costs of the appeal;

the costs of the remitter;

the delay in debenture holders/group members receiving their proper

entitlement to the Settlement Sum.

(A)

(B)

(B)

Particulars

Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law ought to have
informed AFPL and Mr Bolitho that (1) the settlement sum was fair and
reasonable but (2) the Adverse Settlement Terms were unfair and
unreasonable. They should have triggered the processes in clause
13.3 and 13.5 of the Funding Agreement and required the settlement to
be concluded without the Adverse Settlement Terms. The settlement
deed did not need to make any provision for AFPL’s costs and
commission, as those matters should have been the subject of a
separate application under section 33V of the Supreme Court Act 1986
(Vic) to be properly substantiated by AFPL, without seeking to make
such payments a condition of any settlement.

The SPRs could not, in the proper discharge of their duties to debenture
holders and as an officer of the Court, have agreed to support AFPL’s
claims for costs and commission, if the SPRs had been informed of all
or any of the Undisclosed Matters.

Further or alternatively, if the SPRs had been informed of all or any of
the Undisclosed Matters, it is likely that the SPRs would have sought
appropriate directions from the Court to facilitate the settlement without
the Adverse Settlement Terms, and at the very least:

(i) would have assisted the Court in properly scrutinizing AFPL’s
claims for costs and commission; and/or

(i) would have submitted to the Court that a contradictor needed to
be appointed to scrutinize the settlement.
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Conduct in relation to Mr O’Bryan AM SC and Mr Symons charging more than a
fair and reasonable amount

Outline of contraventions of the CPA

By their conduct in connection with seeking to recover from group members fees for
Mr O’Bryan AM SC, Mr Symons and Mr Zita/Portfolio Law that exceeded a fair and

reasonable amount (Overcharging Contraventions):

(a) AFPL, Mr O’Bryan AM SC, Mr Symons and Mr Zita/Portfolio Law contravened
the overarching obligation not to engage in conduct which is misleading or

deceptive or likely to mislead or deceive;

(b) AFPL, Mr O'Bryan AM SC and Mr Symons contravened the overarching

obligation to act honestly;

(c) AFPL, Mr O’Bryan AM SC, Mr Symons and Mr Zita/Portfolio Law contravened
the overarching obligation to use reasonable endeavours to ensure that legal
costs in connection with the civil proceeding were reasonable and

proportionate and properly incurred;

(d) AFPL, Mr O’Bryan AM SC, Mr Symons and Mr Zita/Portfolio Law contravened

the Paramount Duty.

Manner in which it is alleged the CPA was contravened

Conduct and state of mind of AFPL, Mr O’'Bryan and Mr Symons in claiming excessive

67

68

fees

In or around late November 2017 and early December 2017, Mr O’Bryan, Mr Symons
and Mr Zita/Portfolio Law issued invoices claiming payment for approximately
$3.4 million in Legal Costs in respect of the period from about June/July 2016 up until
about 30 January 2018.

Mr O'Bryan AM SC and Mr Symons charged excessive legal costs and/or more than
a fair and reasonable amount for legal costs, within the meaning of section 4.4.4 of the
LPA and/or section 298(d) of the Legal Profession Uniform Law, and AFPL procured

and/or encouraged them to do so, in circumstances where:

(a) The Funding Agreement provided that, in consideration for the financing of the
Case and performance by AFPL of its various obligations under the Funding
Agreement, AFPL was entitled to an amount up to a maximum of 30% of any

“Resolution Sum” [Funding Agreement, clause 12.1.2].
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Mr Elliott/AFPL and Mr O’Bryan considered that AFPL was entitled to 30% of
any settlement [SYM.001.002.2689] [SYM.001.002.2690 at point 2(c)] and
transcript of hearing in AFPL v Botsman on 25 May 2018, p142-143,
[ABL.001.0594.00006 at page 3].

On 9 November 2017, in the course of negotiating the settlement with Trust
Co, Mr O’'Bryan stated in an email to Mr Symons, copied to Mr Elliott: “Provided
Mark can do a satisfactory and enforceable deal with Lindholm on the division
of these spoils (which will be confirmed between them tomorrow), we can do
this deal” [SYM.001.001.6715].

The following day, on 10 November 2017, Mr Elliott met with Mr Lindholm.>® At
the meeting, Mr Elliott told Mr Lindholm and Mr Newman that AFPL would only
settle if the settlement deed entitlied AFPL to receive $12.8 million (plus GST)
for its commission and $4.75 million (plus GST) for its costs.®® Mr
Lindholm initialed a document to confirm the SPRs agreed that those amounts
could be inserted in the settlement deed,®’ and Mr Elliott circulated that
document to Mr O’Bryan, who forwarded it to Mr Symons [SYM.001.001.4885]
[SYM.001.001.4887].

At that time, Mr O’Bryan had not prepared any invoices for the Relevant Period
and had not quantified his fees. Mr Symons had issued invoices for July 2016

to November 2016, but had not quantified his fees for the 2017 calendar year.

The figure of $12.8 million plus GST for commission and $4.75 million plus GST
for legal costs amounted to a total sum of $19.3 million — approximately 30%

of the total Trust Co Settlement Sum.

For these reasons and for the reasons that follow it is to be inferred that the
figure of $12.8 million plus GST for commission and $4.75 million plus GST for
legal costs represented Mr Elliott/AFPL’s conception of an appropriate
“division of the spoils” of the Trust Co Settlement having regard to the 30%

“funding commission” rate in the Funding Agreement.

On 19 November 2017 at 5.17pm, Mr Elliott invited Mr Symons to submit
invoices for 200 days’ work, in circumstances where there is no evidence that

Mr Symons had undertaken 200 days’ work or informed Mr Elliott he had done
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Lindholm Affidavit sworn 25 March 2019 [13].
Lindholm Affidavit sworn 25 March 2019 [15].
Lindholm Affidavit sworn 25 March 2019 [15].
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so. ltis to be inferred that Mr Elliott invited Mr Symons to submit invoices for
200 days’ work in respect of the Relevant Period without any basis for believing

that Mr Symons had done work for the 200 days.

On 19 November 2017 at 5.19pm, Mr Elliott emailed Mr O’Bryan stating “Norm,
I need your invoices and a table of their totals on a month by month basis
from 1/7/16 to Xmas 2017. | confirm that they total $2.65M plus GST”
[NOB.500.001.7553]. There is no evidence that Mr O’Bryan had undertaken

$2.65 million of work or informed Mr Elliott that he had done so. It is to be

inferred that Mr Elliott invited Mr O’Bryan to submit invoices for $2.65 million
plus GST in respect of the Relevant Period without any basis for believing that

Mr O’Bryan had incurred those fees.

Between 14 and 15 November 2017, Mr O’Bryan together with his secretary
Florence Koh worked on producing Mr O’Bryan’s draft invoices and fee slips
for the Relevant Period. They prepared a draft which quantified Mr O’Bryan’s
fees at approximately $1,049,300 [NOB.500.001.7416]. On 19 November
2017 at 7.09pm, Mr O’Bryan emailed those draft invoices and fee slips to Mr

Elliott. Mr Elliott replied to that email stating: “Suggest you up your rate to
$15K per day.” [NOB.500.001.7404].

Thereafter, Mr O’Bryan instructed his secretary Ms Koh to calculate his fees at
different rates for his consideration which he shared with Mr Elliott in the context
of discussions about whether the fees were “close to the mark” and whether Mr
Trimbos would approve the fees [NOB.500.001.7427] [NOB.500.001.7431]
[NOB.500.001.7416] [NOB.500.001.7421] [NOB.500.001.7435]
[NOB.500.001.7438].

To the knowledge of Mr Elliott, Mr O’Bryan also changed his fee rate to a GST-
exclusive rate, thereby increasing the total fees by 10% [NOB.500.001.7504].

Between 21 and 23 November 2017, Mr Elliott and Mr O’Bryan exchanged
emails in which they discussed various ideas for claiming more fees. On
21 November 2017 at 7.10pm, Mr O’Bryan emailed Mr Elliott stating: “/ will
correct my invoices via Florence over the next few days and issue them as
‘paid’ for Trimbos’s purposes (as per the mini settlement). He will find it much
easier to justify a rate of $1100/hr & $11,000/day, so | will calculate accordingly
& increase hours as appropriate.” At 7.14pm Mr Elliott replied stating: “You
will struggle for days! Could you charge a cancellation fee as you were
expecting 6 months work next year and cleared your diary! Let’s discuss”
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[NOB.500.001.7495]. At 7.25pm, Mr O’Bryan replied stating: “Maybe we
could do a retainer for the trial, payable upfront?” At 8.11pm, Mr Elliott

replied stating: “My recollection is that your costs agreement has a
cancellation clause. Estimate of 100 days at $15K per day x 20% = $300K.
You reasonably need notice for us to cancel the trial booking? Should | ask
Trimbos?” At 9.21pm, Norman O’Bryan replied, stating: “Yes, good idea.
Alternatively (or as well), include the outstanding $1M from the mini settlement
in the costs claim for the main settlement. That would look generous & work
out the same from our point of view. What is Portfolio receiving? They also
need to look respectable.”[NOB.500.001.7495].

(n) From at least 14 November 2017 onwards, Mr O’Bryan prepared various
iterations of his fee slips in which he altered the hours allocated to various
activities for which he charged, in a manner that suggests that the allocations
made by Mr O’Bryan are unlikely to be reliable. See ATTACHMENT 2.

(o) On 22 November 2017 at 11.09pm, to the knowledge of Mr Elliott, Mr O’Bryan
instructed his secretary to add hundreds of hours to his fee slips for “Reviewing
discovered documents and witness statements and outlines, transcripts of
public and ASIC examinations and other source evidentiary documents, and
conferring with instructing solicitors and junior counsel concerning opening
submissions and evidence for tender and cross-examination at trial”
[NOB.500.001.7416].

(p) In respect of Mr O’Bryan’s charges for reviewing discovered documents and
witness statements and outlines, transcripts of public and ASIC examinations
and other source evidentiary documents “and conferring with instructing
solicitors and junior counsel” about opening submissions and evidence for
tender and cross-examination at trial, no such conferrals appeared in the
invoices and fee slips of Mr Symons and Portfolio Law, despite a high degree

of overlap between the fee entries of Mr O’'Bryan and Mr Symons.®2

(q) The charges for “reviewing discovered documents” and “conferring with junior
counsel and instructing solicitors” about opening submissions and cross-
examination at trial first appear in Mr O’Bryan’s fee slips in September 2016,
when Trust Co’s evidence had not yet been filed.®® It is unclear what work

could be undertaken with respect to cross-examination of Trust Co’s witnesses

62 By way of example only: see Mr O’Bryan’s and Mr Symons’ charges dated 2, 3 and 4 July 2017.
63 Newman Affidavit, para 50 (he states that Trust Co’s evidence was filed in July 2017).
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without seeing their evidence. Mr O’Bryan also charged significant time in
respect of this work in December 2016 and January 2017, at a time when no

trial date was listed® and Trust Co’s evidence still had not been filed.

There is no evidence of any significant work product from Mr O’Bryan and Mr
Symons in the Relevant Period. A large proportion of the fees of each of them
relates to reading documents. It was self-evidently unreasonable for Mr
OBryan and Mr Symons to charge such significant sums for reading

documents when they did not generate any significant work product.

Mr Symons has said that his principal work in the period from July 2017 to
October 2017 (a four month period when he charged $365,000 in total) was
“reviewing the extensive documents produced as part of discovery in the
proceeding, and preparing an index for the court book in the proceeding”
[AFP.005.001.1420]. Even assuming that Mr Symons spent the hundreds of

hours for which he charged reviewing the discovery in the “Receivers’ Court

Book” and the “Liquidators’ Court Book”, he must have known it was
unreasonable for Mr Bolitho and group members to pay for him to do so, in
circumstances where he knew that the fees that Mr Elliott had recovered for
acting as solicitor from the proceeds of the Partial Settlement included fees for
hundreds of hours of work reviewing that same discovery, as referred to in
paragraphs 32(d), 32(f), 32(g), 32(h) and 32(i) above.

The fees charged by Mr O’Bryan and Mr Symons in the Relevant Period in the
amount of $2.5 million and $700,000 respectively ($3.2 million in the
aggregate) are out of all proportion to the fees charged by counsel for the
SPRs in respect of the same period, having regard to their relative

contributions. In particular:

(i) In the Relevant Period, Mr Bolitho’s legal team filed 1 single 12-page
reply expert report,®® whereas the SPRs filed 26 expert reports, witness

statements and witness outlines.%®

64

65
66

Newman Affidavit, para 59(b) (he states that the trial date had been vacated on 5 December

2016).

SPR-1 tendered in the Court of Appeal.
Newman Affidavit, paras 64 and 67; see also Further SPR Opinion, paras 38 and 40-43, 52,
54, 59-60, 77, 79.
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(ii) The SPRs undertook the vast majority of interlocutory steps to get the

proceedings ready for trial.®

(iii) In the Relevant Period, the SPRs incurred counsel fees of $1,257,859
plus GST.%8

(iv) Further, in the Relevant Period, Mr Redwood charged $883,444.55, but
approximately 20% of that amount related to the proceedings against
Banksia’s insurers and insurance broker Insurance House.®®
Accordingly, the fees of Mr Redwood excluding fees for the insurance
claims were approximately the same as the fees charged by Mr
Symons, in circumstances where there is a significant disparity between
the work product of Mr Symons and the work product of Mr Redwood,
and in circumstances where Mr Redwood’s hourly rate was higher than

Mr Symons’ hourly rate.”

At the First Approval Application, Mr O’Bryan and Mr Symons submitted to the
court that the evidence was “a joint exercise”,”! that “it was beneficial for us to
cooperate with the liquidators throughout the preparation”,”? that “there was the
utmost coordination throughout, in particular in relation to the preparation and
the filing of all the evidence”,”® when the evidence of the SPRs is that Mr
Bolitho’s legal representatives had only limited involvement in the preparation
of the evidence.” Mr O’Bryan and Mr Symons must have known that the fees
sought to be claimed by AFPL and Mr Bolitho were excessive having regard to
the work undertaken by them and by Mr Zita/Portfolio Law. See also
[NOB.500.005.2480].

Mr O'Bryan and Mr Symons did not have the conduct of any significant
contested interlocutory applications in the Relevant Period, save for (1) the
Partial Settlement and Trust Co Settlement (where issues arose relating to both
Mr Bolitho’s interests and AFPL’s interests), (2) engagement in the application

by Trust Co to delay the filing of its evidence (where they filed a 1.5 page
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71
72
73
74

Newman Affidavit, para 60; Further SPR Opinion, para 73, 74.
Newman Affidavit, para 99.

Newman Affidavit, para 100(e) and 102.

Newman Affidavit, para 101.

Transcript of hearing of First Approval Application, T5:13 [SYM.001.001.5122].
Transcript of hearing of First Approval Application, T5:20-22 [SYM.001.001.5122].
Transcript of hearing of First Approval Application, T5:26-28 [SYM.001.001.5122].

Newman Affidavit, para 88-90.
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submission opposing an extension) and (3) limited engagement with the SPRs

in their intervention in the ASIC v Godfrey proceeding.

Mr O’'Bryan and Mr Symons had only limited engagement with the special
referee process over the Relevant Period. Mr O’Bryan recommended that Mr
Symons, Mr Zita/Portfolio Law, Mr Elliott and Alex Elliott adopt an approach of
“diplomatic nothingness”in relation to the special referee [CBP.001.006.0534].

The Contradictor refers further to paragraphs 31 to 51 and 77 to 79 of the
Further SPR Opinion and paragraphs 60 to 72 and 98 to 101 of the affidavit of
Mr David Newman sworn 25 March 2019 (Newman Affidavit) and
ATTACHMENT 3.

There are inconsistencies between the fees charged by Mr O’Bryan AM SC

and his work on other matters.

Particulars

Australian Competition and Consumer Commission v Meriton Property
Services Pty Ltd [2017] FCA 1305 (5 June 2017); Melbourne City
Investments Pty Ltd v Myer Holdings Ltd [2017] VSCA 187 (9 June
2017); Australian Competition and Consumer Commission v
Cornerstone Investment Aust Pty Ltd (in lig) (No 4) [2018] FCA 1408 (1
and 2 August 2017); Goldfields Gas Transmission Pty Ltd v Economic
Regulation Authority [2018] WASC 104 (10 and 11 October 2017).

[NOB.501.001.0001]; [NOB.501.001.0002]; [NOB.501.001.0004].

Further particulars may be provided following further discovery.

Mr O’Bryan’s fees were not calculated and charged in accordance with the
O’Bryan/Portfolio Law July 2016 Costs Agreement (being an agreement
prepared by Mr O’Bryan in July 2016 but which he dated December 2014 and
issued to AFPL on 1 July 2016, as alleged in paragraph 32(c)). That Costs
Agreement specifies that Mr O’Bryan’s fees would be charged at the rate of
$990 per hour or $9,900 per day including GST. Mr O’'Bryan’s fees were not
calculated at those rates.

Even assuming that Mr O’Bryan could charge fees at the rates of $11,000 per
day (GST inclusive) from 30 May 2016 as per his backdated 30 May 2016 fee
agreement, he did not calculate and charge his fees at that rate. Rather, he
calculated and charged his fees at the rate of $11,000 per day plus GST from
1 June 2016.
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(bb)  Mr Symons’ fees for the 2017 calendar year were charged at rates that
exceeded the rate he was entitled to charge pursuant to the Symons/Portfolio

Law February 2015 Costs Agreement.

(cc) In preparing his own fee slips, Mr Symons had reference to Mr O’Bryan’s draft
fee slips which were emailed to him by Mr O’Bryan’s secretary on 15 November
2017 [NOB.500.001.7416] [SYM.010.001.0001 & attachments]. The fact that

he used Mr O’'Bryan fee slips as the reference point is evident from that there

is a high degree of overlap between their fee slips. Despite the high degree of
overlap, Mr Symons allocated much more time to some activities than did Mr
O’Bryan, when the activities described seem insubstantial. By way of example

only, see:

(i) the entry for 3 August 2017: “Conferring with Tony Zita, Mr Elliott and
[counsel] re: email to Clayton Utz re: confirmation that Trust Co will give
discovery of documents described in paragraph 11 of P J Godfrey's
witness statement, advising”, for which Mr O’Bryan charged 1 hour, and
for which Mr Symons charged 10 hours [SYM.010.001.0289]
[SYM.001.003.3393 at page 33];

(ii) the entry for 6 September 2017: “Conferring with Tony Zita, Mr Elliott,
Alex Elliott and [counsel] re: letter from Clayton Utz regarding security
for costs - second tranche / Trust Co's total estimated costs, advising”

for which Mr O’Bryan charged 2 hours and for which Mr Symons

charged 1 day (with the additional task of “reviewing steps necessary
to prepare court book index for circulation” — which is unlikely to have

taken 8 hours) [SYM.010.001.0280] [SYM.001.003.3393 at page 41].

Further particulars may be provided following further discovery.

Mr O’Bryan and Mr Symons must have known that their fees (individually, respectively,

and in the aggregate) were excessive and unreasonable:
(a) in the circumstances described in paragraph 68; and

(b) in circumstances where Mr O’'Bryan and Mr Symons occupied the same
chambers and worked closely with each other on a number of matters over the
Relevant Period [SYM.001.003.2057], and therefore each must have known

roughly how much time the other was spending on the Bolitho Proceeding.
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F.2.2 Conduct and state of mind of AFPL with respect to excessive fees

70

AFPL procured, encouraged, assisted or acquiesced in Mr O’'Bryan and Mr Symons

charging an excessive and unreasonable amount in respect of fees, as follows:

(a) AFPL’s Conflict Management Policy and Disclosure Statement stated that
AFPL would monitor costs and budgets [AFP.006.001.0001], but AFPL did not
ask Mr O’Bryan, Mr Symons or Mr Zita/Portfolio Law to provide budgets or cost

estimates or any documentary evidence of costs incurred from time to time
[CBP.001.002.1535].

(b) AFPL entered into the Fee Arrangements with Mr O’Bryan and Mr Symons
pursuant to which Mr O’Bryan and Mr Symons were not to deliver invoices or
fee slips until after any settlement with Trust Co as alleged in paragraph 47, an
arrangement which was unreasonable and unduly exposed group members to

the risk of excessive charging.

(c) AFPL knew that the O’Bryan December 2017 Costs Agreement and the
Symons December 2017 Cost Disclosure Documents had been created in

December 2017 and not at the times stated or implied by those documents.

(d) On 10 November 2017, AFPL demanded that the SPR and Trust Co agree to
support a claim by AFPL to recover $4.75 million plus GST in respect of legal
costs, in circumstances where AFPL had received no invoices from Mr
O’Bryan, Mr Symons or Mr Zita/Portfolio Law, and there is no evidence that
they had quantified their fees. It is to be inferred that AFPL sought that sum
without any proper basis.

(e) On 19 November 2017, AFPL invited Mr O’Bryan to charge $2.65 million plus
GST and Mr Symons to charge for 200 days of work in respect of the Relevant
Period, in circumstances where there is no evidence that Mr O’'Bryan and Mr

Symons had incurred such fees or informed AFPL that they had done so.

) AFPL knew that Mr O’Bryan’s first draft of his invoices and fee slips quantified
his fees at only $1,049,300 as alleged in paragraph 68(j). In response to the
draft invoices that AFPL received from Mr O’Bryan quantifying Mr O’Bryan’s
fees at that sum, AFPL invited Mr O’Bryan to charge $15,000 per day, and
AFPL and Mr O’Bryan discussed various other ideas for claiming more fees as
alleged in paragraph 68. AFPL knew that neither AFPL nor Portfolio Law had

entered into a fee agreement with Mr O’Bryan permitting Mr O’Bryan to charge
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his fees at that rate (or at the rate of $11,000 plus GST from 1 June 2016 and
$12,500 plus GST per day from 1 July 2017).

(9) AFPL knew that, in November 2017, Mr O’Bryan instructed his secretary to
alter his fee rate for the whole of the Relevant Period to a GST-exclusive rate,
with the effect of increasing his fees for the Relevant Period by 10% as alleged

in paragraph 68().

(h) AFPL was intimately involved in all aspects of the Bolitho Proceeding in the
Relevant Period, and must have known that the fees AFPL invited Mr O’Bryan
and Mr Symons to charge were unreasonable having regard to AFPL’s
knowledge of their work product in the Relevant Period. AFPL also must have
known that much of the work charged by Mr O’Bryan in relation to cross-
examination was charged in circumstances where much of the work was
charged when evidence was yet to be exchanged and the proceedings were

not listed for trial.

(i) AFPL must have known that Mr O’Bryan’s charges for conferring with Mr Zita
and Mr Symons about opening submissions and cross-examination at trial
were unlikely to be accurate in circumstances where AFPL knew that Mr
Zita/Portfolio Law effectively acted as a “post box”, and Mr O’Bryan would not

have conferred with Mr Zita/Portfolio Law about such matters.

1), AFPL knew that Mr Elliott had already recovered fees for hundreds of hours of
work for reviewing discovery out of the proceeds of the Partial Settlement,
including for review of the “Liquidators’ Court Book” and the “Receivers’ Court
Book”. Accordingly, AFPL must have known that it was unreasonable for group
members to be asked to pay the significant sums that Mr Symons had charged

for that same work.

(k) AFPL knew from reading the Third Trimbos Report that Mr Trimbos was able
to justify Mr O’Bryan’s fees as reasonable only because (1) Mr O’Bryan had
instructed him that the trial would run for 120 days [NOB.500.005.2298],”

contrary to court orders and the agreed trial framework pursuant to which the

trial was set down for only 45-50 days, and (2) Mr Trimbos had accordingly
assumed the trial would run for at least 100 days,’® leading to the obvious

75 Third Trimbos Report, para 95.
76 Third Trimbos Report, para 95-96.
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conclusion that the fees charged by Mr O’Bryan were unreasonable.
Thereafter AFPL continued to seek the full amount claimed by Mr O’Bryan.

AFPL positively invited Mr O’Bryan to charge a $200,000 cancellation fee on

account of the matter settling [NOB.500.005.2262], in circumstances where

there is no evidence that any fee agreement with Mr O’Bryan permitted him to

charge a $200,000 cancellation fee.

AFPL requested Mr Symons to charge a $100,000 cancellation fee on account
of the matter settling, in circumstances where there is no evidence that any fee
agreement with Mr Symons permitted him to charge a $100,000 cancellation
fee [SYM.001.003.0235].

AFPL requested Mr Symons to charge his fees at the rate of $450 per hour /
$4,500 per day when Mr Symons had not given notice of any increase in his
fees to such a rate [SYM.001.003.0235].

AFPL would not allow the SPR or group members to see the Third Trimbos
Report (see eg [TRI.001.006.0661][SYM.002.002.0505][SYM.001.002.8843].

It is to be inferred that AFPL knew it was vulnerable if scrutinised.

Further particulars may be provided following further discovery.

Purpose and/or effect of conduct by AFPL, Mr O’Bryan and Mr Symons

71

It is to be inferred that an effect and purpose of the conduct referred to in paragraph

67 to 70 was to obtain more than a fair and reasonable amount by way of funding

commission for AFPL in excess of what was appropriate or necessary to ensure that

justice was done in the Bolitho Proceeding by overstating AFPL’s liability for legal costs

in respect of work undertaken by Mr O’Bryan and Mr Symons on behalf of Mr Bolitho

in the Bolitho Proceeding.

Particulars

The Contradictor refers to and repeats the particulars to paragraph 60.
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F.2.4 Conduct of Mr Zita/Portfolio Law with respect to excessive fees charged by Mr O’Bryan
and Mr Symons

72 Mr Zita/Portfolio Law acquiesced in Mr O’Bryan and Mr Symons charging more than a

fair and reasonable amount in circumstances where:

(a) the invoices issued by Mr O’Bryan and Mr Symons exhibited to the Third
Trimbos Report were addressed to Mr Zita/Portfolio Law, and appeared as if
they had been issued to him on a monthly basis and (at least in the case of Mr

O’Bryan’s fees) had been paid by him;

(b) this conveyed the impression to the Court and anyone else reading the report
that Mr Zita/Portfolio Law had satisfied themselves as to the fees charged, and
that in the case of Mr O’Bryan, the invoices had been paid by Mr Zita/Portfolio

Law;

(c) Mr Zita/Portfolio Law filed the report with the exhibits and did nothing to correct

the impression alleged in the preceding sub-paragraph;

(d) Mr Zita/Portfolio Law failed to take any steps to satisfy himself that the fees

charged by Mr O’Bryan and Mr Symons were fair and reasonable;

(e) Mr Zita/Portfolio Law made no enquiries about the costs charged by Mr O’Bryan

and Mr Symons;

() the rates charged by Mr Symons exceeded the rates set out in the February
2015 Symons/Portfolio Law Costs Agreement which Mr Zita/Portfolio Law had

received;

(9) Mr Symons had not notified Mr Zita/Portfolio Law of any increase in his rates
(save insofar as the First Trimbos Report stated that Mr Symons had increased
his rates to $275/hour (including GST) from 1 January 2016);

(h) Mr Zita/Portfolio Law did nothing to protect the interests of Mr Bolitho or group

members in respect of the fees charged by Mr O’Bryan and Mr Symons;

) Mr Zita/Portfolio Law effectively delegated his responsibilities for acting as
solicitor for Mr Bolitho and group members to Mr Elliott/AFPL, Mr O’Bryan and
Mr Symons, and accordingly he is responsible for their failure to monitor

counsel’s fees and ensure that those fees were not excessive.
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F.2.5 How the conduct contravened the CPA

73 In the circumstances alleged in paragraphs 67 to 72:

(a) Mr O’Bryan and Mr Symons contravened the overarching obligation not to
engage in conduct which is misleading or deceptive or likely to mislead or
deceive, in that they each represented to any person who read their invoices
that:

(i) all the work charged by Mr O'Bryan and Mr Symons had been

undertaken by them; and
(i) that they were entitled to charge fees at the rates charged,
when those matters were untrue;

(b) AFPL contravened the overarching obligation not to engage in conduct which
is misleading or deceptive or likely to mislead or deceive, in that it encouraged,
assisted or acquiesced in Mr O’'Bryan and Mr Symons charging for fees that

exceeded a fair and reasonable amount as alleged in paragraph 70;

(c) Mr Zita/Portfolio Law contravened the overarching obligation not to engage in
conduct which is misleading or deceptive or likely to mislead or deceive, in that
it permitted a representation to be conveyed to Mr Trimbos, the Court, and any

other person who read the invoices of Mr O’Bryan and Mr Symons that:

(i the invoices had been issued monthly to Mr Zita/Portfolio Law;

(i) Mr Zita/Portfolio Law had satisfied themselves as to the fees charged;
(iii) the invoices had been paid by Mr Zita/Portfolio Law,

when those matters were untrue;

(d) AFPL, Mr O’Bryan and Mr Symons contravened the overarching obligation to
act honestly, in that they sought recovery of the fees claimed by Mr O’Bryan
and Mr Symons from Mr Bolitho and other group members in circumstances

where:

(i) they must have known the fees were excessive, or alternatively, where

they had no honest belief that the fees were reasonable; and
(ii) they did so with the purpose and/or effect alleged in paragraph 71;
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each of Mr O’Bryan, Mr Symons, Mr Zita/Portfolio Law and AFPL contravened
the overarching obligation to use reasonable endeavours to ensure that legal
costs and other costs incurred in connection with the Bolitho Proceeding were

reasonable and proportionate;

each of Mr O’Bryan, Mr Symons, Mr Zita/Portfolio Law and AFPL contravened
the Paramount Duty to the Court by failing to act professionally, fairly, and with
integrity in connection with the fees they sought to recover (through the
processes of the Court) from the group members whose claims they

represented.

Losses resulting from Overcharging Contraventions

The Overcharging Contraventions caused or contributed to:

(@)

the wasted costs associated with the Third Trimbos Report (which AFPL should

not be permitted to recover from the Settlement Sum);
the miscarriage of the First Approval Application;

the wasted costs of the First Approval Application;

the costs of the appeal;

the costs of the remitter; and

the delay in debenture holders/group members receiving their proper

entitlement to the Settlement Sum.

Particulars

(1) The wasted costs of the Third Trimbos Report comprise: Mr
Trimbos’s costs of $30,000 plus GST, Mr O’Bryan’s charges of about 1
day totaling $8,080 plus GST charged in connection with the report in
December 2017 and January 2018, and Mr Symons’ charges of about
38 hours totaling $15,200 plus GST from 22 November 2017 to
4 January 2018.

(2) The fees of Mr O'Bryan AM SC, Mr Symons and Mr Zita/Portfolio
Law comprise the significant proportion of the legal costs and
disbursements that AFPL has sought to recover from the Settlement
Sum, and upon which its claim for a commission is predicated.

(3) If the fees of Mr O’'Bryan AM SC, Mr Symons and Mr Zita/Portfolio
Law were limited to a fair and reasonable amount, that would also have
revealed that AFPL’s entitlement to a commission was similarly limited.
It is likely that the court would have approved AFPL’s claim for costs

78



PLE.010.002.0079

and/or commission in a substantially lower sum than was sought and
approved in the First Approval Application.

(4) The quantum of the costs and commission claimed by AFPL caused
or contributed to the appeal.

(5) Accordingly, if the fees of Mr O’Bryan, Mr Symons and Mr
Zita/Portfolio Law fees were limited to a fair and reasonable amount
reflecting the work actually undertaken by them and the rates they were
properly entitled to charge, then by about 21 March 2018 or alternatively
by about 29 November 2018, the Settlement Sum would have been
distributed to debenture holders/group members. Debenture holders
have suffered losses from the delay in payment of $5 - $7 million. The
Contradictor refers to paragraph 196(a) below.

(6) In those circumstances, the costs of the remitter would not have
been incurred.

(7) Alternatively, if the appeal and the remitter had occurred in any
event, the costs of the remitter would have been substantially lower,
and the remitter could have been resolved sooner, because
substantially less time and cost would have been spent in investigating
and seeking explanations for the conduct alleged in paragraphs 67
to 72.
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Conduct in relation to issuing the summons for approval of the settlement and
the notice to debenture holders

Outline of contraventions of CPA

By their conduct in connection with preparing and issuing a summons and notice to
group members which stated that AFPL was seeking “reimbursement” of legal costs
when AFPL had not in fact paid substantially all of the legal costs for which it claimed

“reimbursement™.

(a) AFPL, Mr O’Bryan and Mr Symons contravened the overarching obligation to

act honestly;

(b) AFPL, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the
overarching obligation not to mislead or deceive;

(c) AFPL, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the

overarching obligation to only make claims that have a proper basis.

Manner in which it is alleged the CPA was contravened

Between 27 November 2017 and 12 December 2017, Mr O’Bryan AM SC and Mr
Symons drafted and settled [SYM.001.002.4689] [SYM.001.002.4690]
[SYM.001.002.4694] [SYM.001.002.4697] [SYM.001.002.4704] [SYM.001.001.8552]
[SYM.001.001.8817] [SYM.001.001.8818] [SYM.001.001.8825] [SYM.001.001.8827]
[SYM.001.001.8834] [SYM.001.001.8836] [SYM.001.001.8840], AFPL gave
instructions to file or issue [SYM.001.002.3621] [SYM.001.002.3491], and Portfolio

Law caused to be filed or issued:

(a) a summons dated 7 December 2017 (Summons) [SYM.002.001.5313]

seeking approval of the settlement including the claim for the sum of $4.75

million plus GST for legal costs and disbursements incurred by AFPL to be paid

directly to AFPL by way of “reimbursement” for legal costs;

(b) a notice to debenture holders/group members (Notice) informing them that
AFPL was seeking “reimbursement” of legal costs [SYM.002.003.2274].

This conduct contravened the relevant Overarching Obligations in that:

(a) The Summons and Notice which referenced the “reimbursement” of the sum of
$4.75 million plus GST in respect of legal costs and disbursements conveyed

to the court, the group members, and the parties that those costs had in fact
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been paid by AFPL. That was so because the ordinary meaning of the word
“reimbursement” is pay back, refund, or repay.

That was misleading. AFPL had not paid $4.75 million plus GST in legal costs
and disbursements as suggested by the Summons and Notice.
Particulars

AFPL has admitted that all of Mr O’Bryan’s invoices for the Relevant
Period have not been paid [TRI.003.020.0017, para 19(b)].

Mr O’Bryan and Portfolio Law have admitted that, as at March 2019, a
sum of approximately $500,000 in respect of Mr O’Bryan’s pre-July
2016 costs remained unpaid [SYM.002.004.3331][SYM.002.004.3332]
[CBP.001.012.0164] [CBP.001.012.0165].

The Contradictor refers to and repeated paragraph 37 and the
documents referred to in that paragraph: [AFP.005.001.0296],
[AFP.001.001.4583], [SYM.001.001.7119].

The misleading impression was fortified by other documents filed in connection
with the First Approval Application as set out in paragraph 92 — 93 below.

Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law failed to make any enquiries

about the extent to which the costs claimed by AFPL had been paid.

Further, AFPL, Mr O’'Bryan and Mr Symons each knew that AFPL had not paid
$4.75 million plus GST in costs, because:

(i) AFPL knew what payments it had made in the course of the litigation.
(ii) AFPL knew of the Fee Arrangements it had entered into.

(iii) Mr O’Bryan knew that none of his own fees sought to be recovered by
AFPL (totaling $3 million) had been paid.

(iv) Mr Symons knew that most of his own fees for the Relevant Period
sought to be recovered by AFPL had not been paid.

(v) Mr Symons knew that Zita/Portfolio Law had not prepared or issued any
invoices as late as 20 November 2017 [SYM.001.001.6272], and
accordingly he must have known that it was unlikely that Mr
Zita/Portfolio Law had been paid.

(vi) Further, Mr O’Bryan and Mr Symons must have known that most of the

fees of the other had not been paid, by virtue of:
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(A) the Fee Arrangements in place between AFPL, Mr O’Bryan and

Mr Symons; and

(B) the fact that Mr Elliott, Mr O’'Bryan and Mr Symons worked
closely together on a number of matters at the relevant time, and
must have discussed their fee arrangements on the matters they

worked on together.

Losses arising from Summons and Notice Contraventions

The Summons and Notice Contraventions contributed to:
(a) the miscarriage of the First Approval Application;
(b) the wasted costs of the First Approval Application;
(c) the costs of the appeal;

(d) the costs of the remitter; and

(e) the delay in debenture holders receiving their proper entitlement to the

Settlement Sum.
Particulars

If the Summons and Notice had disclosed the true position, namely that legal
costs claimed by AFPL had not been paid by it, it is likely that any objector or
contradictor to AFPL’s claims would have drawn to the court’s attention the
need for increased scrutiny of the claim for legal costs and the need for the
claim for commission to be assessed in light of the funding risk actually
assumed by AFPL.
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H. Conduct in relation to providing misleading information to an expert witness
and/or procuring a misleading report

H.1 Outline of contraventions of CPA

79 By their conduct in connection with the Third Trimbos Report:

(a) AFPL, Mr O’Bryan and Mr Symons contravened the overarching obligation to

act honestly;

(b) AFPL, Mr O’'Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the

overarching obligation not to mislead or deceive;

(c) AFPL, Mr O’Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the
overarching obligation to ensure that legal costs are reasonable and

proportionate; and

(d) AFPL, Mr O’'Bryan, Mr Symons and Mr Zita/Portfolio Law contravened the

Paramount Duty,
(Expert Witness Contraventions).

H.2 Relevant background
80 Clause 3.9 of the Settlement Deed provided:

“[AFPL] agrees to engage a suitably qualified external costs consultant to
prepare an expert report to be filed in the Bolitho Approval Application
concerning whether the legal costs and disbursements incurred by BSLLP and
claimed in clause 3.11 below have been reasonably incurred and are of a
reasonable amount. The Parties agree that the external costs consultant's
report will be exhibited to the costs consultant's affidavit as a confidential
exhibit.”

81 Clause 3.11 of the Settlement Deed provided:

“At the hearing of the Bolitho Approval Application and subject to the external
cost consultant's expert report filed pursuant to clause 3.9 above confirming
that the legal costs and disbursements claimed were incurred by BSLLP, have
been reasonably incurred and are of a reasonable amount, BSL, the
Liquidators and Trust Co agree to instruct their legal representatives to support
BSLLP's application for payment of legal costs and disbursements incurred by
BSLLP in the conduct of the Bolitho Proceeding in the sum of $4.75 million
(plus GST)...”

82 On 24 November 2017, AFPL retained Mr Peter Trimbos as a suitably qualified
external costs consultant to prepare a report to be filed with the court providing his

independent opinion as a legal costs expert on the reasonableness of the costs
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claimed and incurred by AFPL [AFP.001.001.2226] [AFP.001.001.2227]
[AEP.001.001.2230].

83 Mr Trimbos prepared a report dated 4 January 2018 (Third Trimbos Report), which
was filed by Portfolio Law on instructions from AFPL [SYM.001.002.3119]. That report

triggered the obligation in clause 3.11 of the Settlement Deed, which compelled the

SPRs and Trust Co to instruct their representatives to support the costs claimed at the

hearing of the First Approval Application.

84 The Third Trimbos Report was filed on a confidential basis. AFPL would not allow
debenture holders, the SPRs, or the SPRs’ solicitors and counsel to see the Third
Trimbos Report [TRI.001.006.0661][SYM.002.002.0505][SYM.001.002.8843]. If the

SPRs or their solicitors and counsel had been given access to the report, they would

have been well placed to assist the court in assessing the reasonableness of the
claimed costs and disbursements’” and, in particular, could have identified some of the
erroneous assumptions that underpinned the report,”® such as the likely length of the
trial, the existence of the SPR Proceeding, the fact that the SPRs had paid for
substantially all of the expert evidence in the proceedings, and the fact that Mr
O’Bryan’s and Mr Symons’ fees were out of all proportion with the work evidently
undertaken by them, particularly when compared to the work undertaken by counsel
for the SPRs.

H.3  Manner in which it is alleged the CPA was contravened

H.3.1 Conduct in respect of providing Mr Trimbos with misleading information

85 AFPL, Mr O’'Bryan AM SC and Mr Symons provided Mr Trimbos with information and
documents that did not reflect the true position with regard to Mr Bolitho’s costs. In

particular:

(a) On 24 November 2017, AFPL instructed Mr Trimbos that “Legal costs and
disbursements incurred by Mr Bolitho and paid by [AFPL] from 1 July 2016 to
date” included Mr O’Bryan’s fees of $2,306,500 plus GST, Mr Symons’ fees of
$600,000 plus GST and Portfolio Law's fees of $377,000 plus GST
[AFP.001.001.2230] [AFP.001.001.3179]. As at 24 November 2017 when the

instructions were issued:

L