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HIS HONOUR:

Introduction

1 The Director of Public Prosecutions, as applicant, brings contempt charges against
various media organisations, editors, journalists and television/radio presenters
arising out of reports published in the media in December 2018, in the immediate
aftermath of a jury’s verdict that Cardinal George Pell (‘Pell’) was guilty of child sex

offences. This trial commenced on 9 November 2020.

2 At the close of the applicant’s case, the respondents put submissions of no case to
answer. The submissions were directed against the case put against all respondents
but in differing groupings and based on different grounds, which I will explain. The

submissions can conveniently be considered in three parts.

(@) ‘ground one’: a submission of no case to answer by some respondents, later
described as the ‘journalist respondents’. This submission was directed at both
the charges of breach of proceeding suppression order contempt and the

charges of sub judice contempt;

(b)  ‘ground two’: a submission of no case to answer made by the respondents that
have been charged for their involvement with publications that are later
described as the ‘Outside of Victoria publications’. This submission is in

respect of the charges of sub judice contempt; and

(c) ‘ground three’: a submission of no case to answer put on behalf of all
respondents to the proceeding in respect of all charges, both breach of the

suppression order contempt and sub judice contempt.

Circumstances leading to this proceeding

3 The circumstances of the prosecution of criminal charges against Pell relating to
allegations of child sexual offending are well known and I need not repeat them.! For

present purposes, it is sufficient to note the following.

1 Pell v The Queen [2019] VSCA 186; Pell v The Queen (2020) 94 ALJR 394.

SC:BZO 1 RULING
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Two trials

4 Pell was committed to stand trial on 1 May 2018. It was subsequently determined that
the charges for which he was committed to stand trial were to be heard sequentially
in two separate trials, with the second trial in time to commence very soon after the
first had concluded. Each trial was to proceed before the Chief Judge of the County

Court sitting with a jury.

5 Once the order of the proceedings was settled, the first trial in time was of the charges
of child sexual abuse alleged to have taken place at St Patricks Cathedral, which was
referred to as the ‘cathedral trial’. The second trial in which Pell faced further charges,
which concerned allegations of child sexual abuse that had occurred at a swimming

pool in Ballarat, was referred to as the ‘swimmers trial’.

Proceeding suppression order
6 On 25 June 2018, Chief Judge Kidd made a proceeding suppression order under the

Open Courts Act 2013 (Vic) on the application of the prosecutor.

7 The order stated the following;:
THE COURT ORDERS THAT:

(1) Publication is prohibited of any report of the whole or any part of these
trials, and any information derived from these trials and any court
documents associated with these trials, save that publication is
permitted that the accused is facing for historical child sexual offences
in the County Court of Victoria.

(2) The prohibition on publication applies within all States and Territories
of Australia and on any website or other electronic or broadcast format
accessible within Australia.

3) For the purpose of this order, “publication” has the meaning attributed
to it by s 3 of the Open Courts Act 2013, that is to say, it means the
dissemination or provision of access to the public by any means
including, publication in a book, newspaper, magazine or other written
publication, or broadcast by radio or television; or public exhibition; or
broadcast or written communication.

4) This order will expire upon commencement of the second trial in time,
save that publication of any report of the whole or any part of the first
trial in time and any information derived from and any court
documents associated with it will be prohibited until verdict in the
second trial in time.

SC:BZO 2 RULING
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) For the avoidance of doubt, publication is prohibited of the following

information:

a) number of complainants in either or both trials;

b) the number of charges, save for the fact that there are “charges”;
Q) the nature of the charges, save for the fact that they are charges

of "historical child sexual offences"; and

d) the fact of multiple trials.

The proceeding suppression order was made to pursuant to s 17 of the Open Courts
Act for the purpose of preventing a real and substantial risk of prejudice to the proper
administration of justice. Chief Judge Kidd recorded that the terms of the proceeding
suppression order were necessary to prevent a real and substantial risk of prejudice
to the proper administration of justice pursuant to s 18(1)(a). As required under s 11,
the court gave notice to relevant news media organisations concerning the application

and counsel appeared before the court for a number of them.

The media representatives did not oppose a proceeding suppression order in respect
of publication of any report of the whole or any part of the trials or any information
derived from the trials in any form. The contest raised was whether the order ought
to apply throughout the whole of Australia. Several media organisations contended
that the order should be limited to the geographical reach of Victoria. The prosecution

and defence submitted that it was appropriate that an Australia-wide order be made.

Chief Judge Kidd ruled that it was necessary for the proceeding suppression order to
apply beyond Victoria to Australia as a whole and ordered accordingly, publishing

his reasons (‘Suppression Order Ruling’).2 There was no appeal.

On 25 June 2018, the County Court notified by email various media organisations,
lawyers acting for media organisations, and individual journalists (amongst others) of

the proceeding suppression order, providing them with a copy.

The verdict and its aftermath

On 7 November 2018, the cathedral trial commenced in the County Court before Chief

2

DPP (Vic) v Pell (Suppression Order) [2018] VCC 905 (‘Suppression Order Ruling’).

SC:BZO 3 RULING
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Judge Kidd and a jury. The first jury was discharged after being unable to agree on a
verdict and a second jury was empanelled. On 6 December 2018, the jury retired to

consider its verdict.

On 11 December 2018 at 3:44pm, the jury delivered verdicts of guilty. At that time, the

swimmers trial was listed to commence in the County Court on 11 March 2019.

By no later than 9:45am on 12 December 2018, online publications originating outside
of Australia but accessible within Australia began reporting the conviction, including
naming Pell and identifying information derived from the trial. Various local media
companies instructed solicitors to apply to the court to have the proceeding
suppression order varied or revoked. Those solicitors were notified late in the
afternoon of 12 December 2018 that Chief Judge Kidd would hear any application on
14 December 2018 at 9:30am.

From the evening of 12 December 2018, Australian media outlets began publishing the

reports that are the subject of this proceeding (‘impugned publications’).

On the morning of 13 December 2018, the nature of prominent media reporting,
obvious to those involved as relating to the trial, caused Chief Judge Kidd to summon
the prosecution and defence legal teams to a mention at 11:00am on 13 December 2018.
Immediately prior to that mention, the solicitors for the local media companies
confirmed that an application to vary or revoke the proceeding suppression order

would be made the following morning.

The application proceeded before Chief Judge Kidd the next day. Relying on affidavits
that identified the extent to which information concerning the conviction had been
disseminated online, including via social media, the local media companies contended
that the proceeding suppression order was now futile, as the ‘genie was out of the
bottle’. Chief Judge Kidd dismissed the application later that day.3 Again, there was

no appeal.

3

DPP (Vic) v Pell (Review of Suppression Order) [2018] VCC 2125.

SC:BZO 4 RULING
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On 26 February 2019, a notice of discontinuance of the prosecution of the charges in
the swimmers trial was filed on behalf of the applicant. The proceeding suppression

order was revoked later that day.

Protean Holdings election

A preliminary question arose as to whether I ought to require each respondent moving
for dismissal of the charges to make an election to call no evidence. The applicable
procedure in cases governed by civil procedure rules follows the long established
practice explained by the Full Court in Protean (Holdings) Ltd (receivers and managers
appointed) v American Home Assurance Co (‘Protean Holdings’).# I directed that I would
hear argument on the applications before determining whether to put the respondents
to an election prior to ruling on the applications. Ultimately, the question of whether
to impose an election will depend on the just and convenient disposition of the
litigation and that question will be most efficaciously considered before I ruled on the

applications.

Having heard and considered the arguments and formed a preliminary view as to
how I would rule on the ground one submission, I determined that any ruling would
necessarily require the assessment of the inferences to be drawn on the evidence.
Accordingly, the just and convenient disposition of this litigation required the
journalist respondents who advanced that ground to make an election not to call any

evidence before I ruled on their submission.
The journalist respondents elected to withdraw their submission on ground one.

I will now rule on grounds two or three without requiring the respondents to make

any election.

The respondents

The applicant makes allegations of two species of contempt: contempt by breaching

the suppression order and sub judice contempt.

When the applicant closed her case, 87 charges of contempt were brought against

4

[1985] VR 187 (‘Protean Holdings’).

SC:BZO 5 RULING
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27 respondents in respect of 21 publications. Of the 27 respondents:

(@)

12 are corporations whose activities include the business of the news media
outlets that published the impugned publications (‘corporate respondents’),
being six respondents within the News Corp group of companies, five
respondents from the Nine Entertainment group of companies, and

Mamamia.com.au Pty Ltd;

5 are natural persons who are editors of the news media outlets that published

the impugned publications (‘editor respondents’);

6 are natural persons who are journalists alleged to have authored a number of
the impugned publications (‘journalist respondents’) who were the moving

respondents for ground one; and

4 are natural persons who are radio or television presenters that spoke the
words that formed a number of the impugned publications (‘presenter

respondents’).

25 The 21 impugned publications were:

News media organisation/group | Publications

News Corp ¢ News.com.au online article:®

o Herald Sun online article
o Geelong Advertiser online article
o Daily Telegraph online article
o Weekly Times online article
o Advertiser online article
e Courier Mail article (OV)
e Daily Telegraph article (OV)

Nine Entertainment e Age article

e Age online article
e Sydney Morning Herald ("SMH’) article

5 Each of the impugned publications appearing as sub-bullet points were syndicated versions of the
News.com.au online article and were in identical form.

SC:BZO
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OV)
The Age online editorial;

The Australian Financial Review ("AFR’)
online article 1

AFR online article 2

AFR article

Business Insider online article
2GB Breakfast segment (OV)
5:32am Today Show segment
6:00am Today Show segment
7:02am Today Show segment

Mamamia.com.au Pty Ltd

Mamamia online article

26 Further, of the 27 respondents, eight are said by them to be charged for their

involvement with publications that were substantially circulated outside Victoria and

were alleged to have been consumed by few Victorians (‘Outside Victoria

publications’), and are the moving respondents for ground two. These publications

are identified in the preceding table with ‘(OV)'.

27 The following table identifies the respondents (including by reference to the categories

identified above) and the charges that have been brought against them in respect of

the impugned publications:

e Corporate respondent

Respondent Charges

First Respondent Breach of proceeding suppression order
The Herald & Weekly Times Pty Ltd | contempt in respect of:

(HWT’) o the Herald Sun online article

o the Weekly Times online article

Third Respondent
Charis Chang (‘Chang)

¢ Journalist respondent

Breach of proceeding suppression order
contempt in respect of:

e the Herald Sun online article

¢ the News.com.au online article

e the Daily Telegraph online article
Sub judice contempt in respect of the
News.com.au online article

SC:BZO
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Fourth Respondent
News Life Media Pty Ltd (‘News
Life Media")

e Corporate respondent

Breach of proceeding suppression order
contempt in respect of the News.com.au
online article

Sub judice contempt in respect of the
News.com.au online article

Fifth Respondent

Queensland Newspapers Pty Ltd
(‘Queensland Newspapers’)

e Corporate respondent

Breach of proceeding suppression order
contempt in respect of the Courier Mail
article

Sub judice contempt in respect of the
Courier Mail article

Sixth Respondent
Sam Weir (‘Weir’)

e Editor respondent

Breach of proceeding suppression order
contempt in respect of the Courier Mail
article

Sub judice contempt in respect of the
Courier Mail article

Outside Victoria publication

Seventh Respondent

The Geelong Advertiser Pty Ltd
(‘The Geelong Advertiser’)

e Corporate respondent

Breach of proceeding suppression order
contempt in respect of the Geelong
Advertiser online article

Ninth Respondent

Nationwide News Pty Ltd
(‘Nationwide News’)

e Corporate respondent

Breach of proceeding suppression order
contempt in respect of:

e the Daily Telegraph article
e the Daily Telegraph online article

Sub judice contempt in respect of the Daily
Telegraph article

Outside Victoria publication

Tenth Respondent
Ben English (‘"English’)

e Editor respondent

Breach of proceeding suppression order
contempt in respect of the Daily Telegraph
article

Sub judice contempt in respect of the Daily
Telegraph article

Outside Victoria publication

Twelfth Respondent

Advertiser Newspapers Pty Ltd
(‘Advertiser Newspapers’)

Breach of proceeding suppression order
contempt in respect of the Advertiser
online article

SC:BZO
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e Corporate respondent

Fifteenth Respondent Breach of proceeding suppression order
The Age Company Pty Ltd (‘'The Age | contempt in respect of:

Company’) e the Age article

e Corporate respondent ¢ the Age online article

o the Age editorial
Sub judice contempt in respect of:

e the Age article
e the Age online article
o the Age editorial

Sixteenth Respondent Breach of proceeding suppression order

Alex Lavelle (‘Lavelle’) contempt in respect of the Age article

e Editor respondent Sub judice contempt in respect of the Age
article

Eighteenth Respondent Breach of proceeding suppression order

Patrick O’Neil (“O’Neil’) contempt in respect of:

¢ Journalist respondent e the Age article

e the Age online article
Sub judice contempt in respect of:

o the Age article
e the Age online article

Nineteenth Respondent Breach of proceeding suppression order
Michael Bachelard (‘Bachelard’) contempt in respect of:
e Journalist respondent e the Age article

e the Age online article
Sub judice contempt in respect of:

o the Age article
e the Age online article

Twentieth Respondent Breach of proceeding suppression order
Fairfax Media Publications Pty Ltd | contempt in respect of:

('Fairfax Media Publications’) e the SMH article

e Corporate respondent e the AFR online article 1

e the AFR online article 2
e the AFR article

Sub judice contempt in respect of:
e the SMH article

e the AFR online article 1
e the AFR online article 2

SC:BZO 9 RULING
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e the AFR article

Outside Victoria publication®

Twenty-first Respondent Breach of proceeding suppression order

Lisa Davies (‘Davies’) contempt in respect of the SMH article

e Editor respondent Sub judice contempt in respect of the SMH
article

Outside Victoria publication

Twenty-second Respondent Breach of proceeding suppression order
Michael Stutchbury (‘Stutchbury’) contempt in respect of:
¢ Editor respondent e the AFR online article 1

e the AFR online article 2
e the AFR article

Sub judice contempt in respect of:
e the AFR online article 1

e the AFR online article 2
e the AFR article

Twenty-third Respondent Breach of proceeding suppression order
Patrick Durkin (‘Durkin’) contempt in respect of:
e Journalist respondent e the AFR online article 1

e the AFR online article 2
e the AFR article

Sub judice contempt in respect of:
e the AFR online article 1

e the AFR online article 2
e the AFR article

Twenty-sixth Respondent Breach of proceeding suppression order
Mamamia.com.au Pty Ltd contempt in respect of the Mamamia
(‘Mamamia’) online article

e Corporate respondent Sub judice contempt in respect of the

Mamamia online article

Twenty-seventh Respondent Breach of proceeding suppression order

Jessica Chambers (‘Chambers’) contempt in respect of the Mamamia

¢ Journalist respondent online article

Sub judice contempt in respect of the
Mamamia online article

6 In respect of the SMH article only.

SC:BZO 10 RULING
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Twenty-eighth Respondent
Allure Media Pty Ltd ("Allure
Media’)

e Corporate respondent

Breach of proceeding suppression order
contempt in respect of the Business
Insider online article

Sub judice contempt in respect of the
Business Insider online article

Twenty-ninth Respondent
Simon Thomsen (‘Thomsen”)
¢ Journalist respondent

Breach of proceeding suppression order
contempt in respect of the Business
Insider online article

Sub judice contempt in respect of the
Business Insider online article

Thirtieth Respondent

Radio 2GB Sydney Pty Ltd (‘Radio
2GB Sydney’)

e Corporate respondent

Breach of proceeding suppression order
contempt in respect of the 2GB Breakfast
segment

Sub judice contempt in respect of the 2GB
Breakfast segment

Outside Victoria publication

Thirty-first Respondent
Chris Smith ("Smith’")
e Presenter respondent

Breach of proceeding suppression order
contempt n respect of the 2GB Breakfast
segment

Sub judice contempt in respect of the 2GB
Breakfast segment

Outside Victoria publication

Thirty-third Respondent

General Television Corporation Pty
Ltd (GTC')
e Corporate respondent

Breach of proceeding suppression order
contempt in respect of:

e the 5:32am Today Show segment
o the 6:00am Today Show segment
e the 7:02am Today Show segment
Sub judice contempt in respect of:

e the 5:32am Today Show segment
e the 6:00am Today Show segment
e the 7:02am Today Show segment

Thirty-fourth Respondent
Lara Vella (“Vella")

e Presenter respondent

Breach of proceeding suppression order in
respect of:

e the 5:32am Today Show segment
e the 6:00am Today Show segment

Sub judice contempt in respect of:

e the 5:32am Today Show segment
e the 6:00am Today Show segment

SC:BZO
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Thirty-fifth Respondent Breach of proceeding suppression order in

Christine Ahern (*Ahern’) respect of:

e Presenter respondent e the 5:32am Today Show segment
e the 6:00am Today Show segment
e the 7:02am Today Show segment

Sub judice contempt in respect of:

e the 5:32am Today Show segment
e the 6:00am Today Show segment
e the 7:02am Today Show segment

Thirty-sixth Respondent Breach of proceeding suppression order in

Deborah Knight (‘Knight') respect of the 7:02am Today Show

e Presenter respondent segment

Sub judice contempt in respect of the
7:02am Today Show segment

Copies of the impugned publications are annexed to these reasons (Annexure 2). I will
now summarise the significant aspects of the content of the articles. Analysis of other
material circumstances surrounding the publication of the articles the subject of

ground two is undertaken later in these reasons.

The impugned publications

News.com.au online article

The article, entitled “The story we can’t report” under the byline of Chang, prominently
displayed the headline of the Daily Telegraph published that day (the Daily Telegraph
online article), ‘NATION’S BIGGEST STORY’, at the top of the page. The article

reported information ‘derived from the trials’, namely that:

(@)  a 'high profile Australian known across the world” had been ‘convicted” of a

‘serious crime’;
(b)  the person had been ‘found guilty in the Victorian County Court’;
(c)  the person was ‘due to face court again for a separate trial in March’; and

(d)  there was a ‘conviction’ the publication of which might prejudice the separate

case.

SC:BZO 12 RULING
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The article identified that the person was ‘due to face court again for a separate trial

in March” and thereby referred to the fact of multiple trials.

The effect or content of the proceeding suppression order was addressed, considered

and discussed in the article, including when stating that:
(@)  there was a story that “we can’t report’;
(b)  “the details [of the story] cannot be published by any media in the country’;

(c)  a’suppression order was put in place to prevent the publication of the details
of the person’s name or the charges. This is because the person is due to face
court again for a separate trial in March and publication of the conviction might

prejudice the case’;

(d)  the order was “an archaic curb on freedom of the press in the currently digitally

connected world’;
(e)  there was a ‘'media ban’ that ‘News Corp Australia ... [was] challenging’; and

() ‘We believe that you have the right to know this story now and without any

further delay’.

The article stated that ‘the person’s high-profile status has meant that international
publications are already reporting on the case and details have been released on social

media’.

The article referred to the Daily Telegraph article, the Age online editorial, and to a
‘Washington Post column on the story” by Margaret Sullivan. Ms Sullivan’s column is
referred to later in these reasons as “The Washington Post article 2" and is one of the

overseas publications relied on by the applicant.

This article was syndicated across other online mastheads within News Corp, and was

identically published as:

(@)  the Herald Sun online article;
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(b)  the Geelong Advertiser online article;
() the Daily Telegraph online article;

(d)  the Weekly Times online article; and
(e)  the Advertiser online article,

(together with the News.com.au online article, the ‘News Corp online articles’).

Courier Mail article

35 The publication appeared on the front page of the print edition of the Courier Mail
and consisted of the following:
COURT CENSORSHIP 2
It's Australia’s biggest story.
A high-profile person found
S E ‘ R E guilty of a terrible crime.
The world is reading about it
but we can’t tell you a word.
SCANDAL?
[ ]
Daily Telegraph article
36 The article appeared on the front page of the Daily Telegraph newspaper,
commencing with a prominent front page headline expanding to fill approximately
three quarters of the page:
AN AWFUL CRIME. THE PERSON IS GUILTY. YOU MAY HAVE READ THE
NEWS ONLINE ALREADY. YET WE CAN'T PUBLISH IT. BUT TRUST US...
NATION’S
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The text of the story followed a sub-heading “EDITORIAL".

The article reported information “derived from the trials’, namely that “a high-profile
Australian with a worldwide reputation” had been ‘convicted” of an ‘awful crime” and

was ‘GUILTY’.

The article stated that “The Daily Telegraph and other Australian media are prohibited
from telling you about it’ but that ‘the world is talking about it and reputable overseas

news sites have published lengthy stories ...".

The existence of the suppression order was acknowledged, “The Daily Telegraph and
other Australian media are prohibited from telling you about it’, “The courts demand
that you ignore the story totally until they see fit’, and the order was described as ‘an

archaic curb on freedom of the press in the current digitally connected world’.

The article claimed an awareness that “YOU MAY HAVE READ THE NEWS ONLINE
ALREADY’ and that “‘many of our readers have probably read the international stories
written about this person that are published online outside the jurisdiction of the

Australian courts’.

Age article
The article appeared on the front page under the heading “Why media can’t report on
a high-profile case’, under which the byline named O’Neil and Bachelard as the

authors of the story. It reported information ‘derived from the trials’, namely that:
(@)  a’very high-profile figure was convicted on Tuesday of a serious crime’;

(b)  the person ‘was convicted on the second attempt, after the jury in an earlier trial

[had been] unable to reach a verdict’;

(c)  the person would ‘return to court in February for sentencing’ and ‘would be

remanded” when that occurred;

(d)  a suppression order relating to ‘the case” had been issued by the “Victorian

County Court’ (and therefore the case had been in that court); and
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(e)  there was “a further trial being held in March” which might be prejudiced by

‘knowledge of the person’s identity in the first trial’.

The article identified that there was to be ‘a further trial being held in March” and

thereby referred to the fact of multiple trials.
The article expressly referred to the existence and terms of the suppression order.

The article noted that the person’s case had “attracted significant media attention” and
that “in this case, the word has got out widely online and through social media’. It
stated that that ‘Google searches for the person’s name surged [on Wednesday
12 December 2018] ... Two of the top three search results on the suppressed name
showed websites that were reporting the charges, the verdict and the identity of the
person in full’ and “Yesterday afternoon, the person’s name was the subject of
thousands of tweets. The tweets both named the individual and the charges and

posted links to online sites where the information was available’.

The story stated that readers were questioning why ‘[The Age] [was] not reporting
this major issue in the public interest’, which it answered by stating that failing to

adhere to the suppression order could lead to charges of contempt.

The article concluded with discussion of a review of the Open Courts Act by ‘retired

judge Frank Vincent'.

Age online article

The content of this article is substantially identical to the Age article.

Age online editorial
The online editorial appeared with the heading ‘Rampant use of suppression orders
has become absurd’. The article reported information ‘derived from the trials’, namely

that:

(@) an ‘internationally prominent person’” had been ‘found guilty of appalling

crimes’;
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(b)  the person would be ‘remanded in custody in February after a sentencing

hearing’; and
() the person was to ‘face a related trial next year’.

The article identified that the person would ‘face a related trial next year’ and a

‘second hearing’ and thereby referred to the fact of multiple trials.

The article expressly referred to the existence and terms of the suppression order,
stating “the Victorian County Court has blocked the publication of details, including
the perpetrator’s name and the charges, in the belief it could prejudice the jury in the
second hearing’. It argued that ‘blind justice’ was ‘undermining freedom of speech
and the public’s right to know how well the system their taxes [funded] might be
working’. It opined about the futility of suppression orders in the context of ‘in the
digital era news reports and other information instantly span the world, amplified by
social media’, which was “demonstrate[d]” by “the international coverage of a case we

cannot tell you about in any detail’.

The article stated that online searches of the person’s name ‘rocketed only hours after
the guilty verdicts” and ‘[w]ith but a few key strokes, people were immediately

directed to foreign websites reporting the full details’.

SMH article
The content of this publication, which appeared on the front page of the SMH with
the heading “Why we can’t report on a case of huge interest’, is substantially identical

to the Age article.

AFR online article 1
This article was titled ‘"How the case that can’t be named is being reported around the
world” under the byline of Durkin. It reported information “derived from the trials’,

namely that:
(@)  an Australian had been ‘convicted” of a ‘serious crime’;

(b)  that person had been ‘found guilty” by a “Victorian jury’; and
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() a suppression order about the case had been issued by the Victorian County

Court.

The article expressly referred to the existence and terms of the suppression order. It
noted that the overseas publication The Daily Beast first reported the conviction,” and
that the case that can’t be named is being reported around the world. The article
commented that ‘high profile global media companies are flouting a suppression
order in relation to an Australian who has been convicted of a serious crime after a

Victorian jury found the person guilty of charges this week.’

The article observed that that ‘Global websites available in Australia including the Jeff
Bezos owned The Washington Post and National Public Radio were publishing the
news on Wednesday and Thursday including in push notifications to Australians with
the Washington Post app.?” It also referred to the stories in the Daily Telegraph and
The Age.

AFR online article 2
Under the headline, ‘Judge slams ‘flagrant’ media over world’s worst kept secret’,
with the byline of Durkin, this article reported information derived from the media’s

application to discharge the suppression order made on 14 December 2018.

The article also repeated much of the material from the AFR online article 1, which
reported information derived from the cathedral trial. The article expressly referred to

the existence and terms of the suppression order.

The article concluded with a section ‘Most Viewed In news’ that consisted of

hyperlinks to other articles. The first two hyperlinks, in order, were:

(@ ‘How the case that can't be named is being reported around the world” (AFR

online article 1); and

An overseas publication relied on by the applicant in this proceeding and referred to in Annexure 1
below as the ‘Daily Beast article’.

Three articles from The Washington Post are relied on by the applicant as overseas publications and
are referred to in Annexure 1 below as the “Washington Post article 1’, "Washington Post article 2" and
‘Washington Post article 3.
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(b)  ‘Cardinal George Pell removed from Pope's Vatican cabinet’.

AFR article

The content of this publication, ‘Judge slams ‘flagrant’ media’, also under the byline
of Durkin, is substantially identical to the AFR online article 2, save that the online
version uses a different headline and contains an additional six paragraphs at the end,

none of which are relevant to the charges.

Mamamia online article
This article was headlined “Why today, Australian media can’t report on “the nation’s
biggest story”” and bore the byline of Chambers. It reported information “derived from

the trials’, namely that:

(@) a’very well-known Australian” had been ‘found guilty” of a “serious crime on

Tuesday” and that the crime was ‘awful’;
(b)  the person ‘has been remanded in custody’;
() the person would be ‘sentenced in February’;
(d)  the person was ‘GUILTY” and had been ‘found guilty’;

(e)  the person’s name had been suppressed by the “Victorian County Court” (and

therefore the case was in that court); and
(f) there was to be “another trial involving the same person in March’.

The article expressly referred to existence of suppression order. It stated that ‘overseas
websites may report on the story” and noted that it was argued that Australians could
easily read the full story on overseas sites given the nation’s widespread access to the

internet.

The article concluded with a note that if any of its readers knew the person’s name,

‘we please ask that you do not share it in the comments below’.?

9

Emphasis in original.
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Business Insider online article

63 The article, with the byline of Thomsen, was headed ‘The Australian media wants to

talk about a high-profile criminal conviction but can’t -- here’s why’. It reported

information ‘derived from the trials’, namely that:

(@)  there had been a “high-profile criminal conviction’;
(b)  a’‘prominent Australian” had been ‘convicted” of a “serious crime’; and
(c)  ‘a Victorian jury” had found “the person guilty of the charges this week’.
64 The article expressly referred to the existence and some of the terms of the suppression

order. It stated:

(a)

‘However, in the global internet era, what has occurred is being widely
reported globally. The name of the person has featured heavily on social media

in the last 24 hours’; and

‘The Sydney Morning Herald reports that Google searches for the person’s
name surged on Wednesday, particularly in Victoria, and reveal widely (sic)
coverage by international media, although some websites have been geo-

blocked to prevent Australian residents reading it’.

2GB Breakfast segment

65 The segment on breakfast radio compered by Smith broadcast information ‘derived

from the trials’, namely that:

(@)

SC:BZO

a ‘high profile Australian with a worldwide reputation” had been ‘convicted’

of an “awful crime’;

such person was “a very high profile figure who’s been convicted of a serious

crime’;

the identity of the person could not be revealed owing to ‘a suppression order

issued by the Victorian County Court’;
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(d)  the person’s case ‘had received significant media attention’” and he ‘was
convicted on the second attempt after the jury in an earlier trial was unable to

reach a verdict’; and
(e)  the person was ‘due to return to court in February for sentencing’.

Smith stated that:

[Dl]espite the suppression order, we're told that Google searches for the
person’s name surged yesterday particularly in Victoria, with two of the top
three results on the suppressed name showed websites that were reporting the
charges, the verdict and the identity of the person in full.

He continued:

I can’t tell you who it is. But I can also encourage you to get on Google and start
asking these questions: high profile Australian, world-wide reputation,
conviction of an awful crime. And you’ll find out who it is.

5:32am Today Show segment

The first part of the segment of the Today Show was a news item read by the news
reader, Vella, who reported information ‘derived from the trials’, namely that a “high
profile Australian with a worldwide reputation” had been ‘convicted” of an “awful

crime’.

The program then moved to a ‘live cross” with reporter, Ahern, who reported further

information ‘derived from the trials’, specifically that:

(@)  the identity of the person and details of the case could not be revealed because

of “a legal ban imposed by the Victorian County Court’; and
(b)  the person was ‘due back in court in February’.

After making reference to the contents of the Age article, which was shown on screen,

Ahern commented further that:
(@)  ‘we here at Nine believe this is a story that needs to be told’; and

(b)  ‘Orders by the court here in Australia don’t apply overseas so international

media can report on this high profile case without the same restrictions’.
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6:00am Today Show segment

This segment was in identical terms to 5:32am Today Show segment, save that instead
of referring to the Age article during the live cross, Ahern quoted from the front page
of the Herald Sun,!0 saying ‘the world is reading a very important story that is relevant

to Victorians” and ‘But trust us, it is a story that you deserve to read’.

7:02am Today Show segment

The news item was again in identical terms to 5:32am Today Show segment, read this
time by Knight, save that the phrase ‘awful crime” was not used by Knight and was
substituted with ‘crime” instead. The live cross to Ahern was identical to 6.00am Today

Show segment.

Applicable principles on the applications

The test that I must apply in evaluating the submissions, as described in Protean
Holdings, is whether there is any evidence, taking the applicant’s evidence at its
highest, that ought to reasonably satisfy the tribunal of fact that the facts sought to be
proved by the applicant are established. I am entitled to draw all proper inferences
from the evidence, save that I cannot draw an inference against the moving party

based upon the absence of evidence from that party.!!

The Protean Holdings test was considered by the High Court in Naxakis v Western
General Hospital (‘Naxakis’).12 In this case, the High Court reversed the Court of
Appeal’s finding in favour of the trial judge’s application of Protean Holdings, in a
medical negligence proceeding before a jury, that there was no case to answer. Kirby J,
with whom Gleeson CJ agreed, opined that a number of difficulties in the reasoning
of the Court of Appeal stemmed from its application of Protean Holdings.!> However,
I need not concern myself with those difficulties, as they are founded in the principles
relevant to depriving all parties of the jury’s verdict when directing a verdict or

entering judgment in favour of one party.

10
11
12
13

A publication that is not the subject of any charge in the proceeding.
Protean Holdings, 215, 240 (n 4).

(1999) 197 CLR 269.

Ibid 298-9 [82]-[84].
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The applicant submitted that the proper test is identified in two criminal cases,
Doney v The Queen,** and Case Stated by DPP (No 2 of 1993).1> As with Naxakis, those
decisions involved (criminal) cases tried before a jury. In such cases, it is necessary for
the judge to very carefully consider the proper role of the jury, as the tribunal of fact,
when undertaking an evaluative exercise as to whether evidence is capable of

supporting a verdict of guilty.

I do not think that the principles stated in Naxakis require me, in the present
circumstances, to apply a different test to that stated in Protean Holdings and, as I have

stated, I will apply that test.

Applicable principles governing the charges of contempt

In Re Colina; Ex parte Torney,'® Hayne ] described ‘the cardinal feature of the power to
punish for contempt’ as being that it “is an exercise of judicial power by the courts, to
protect the due administration of justice.” It is the capacity of the impugned conduct
to interfere with the due administration of justice that lies at the heart of any charge

of contempt of court.l”

The applicant’s case is not one of breach ‘simpliciter’ of the suppression order. As
Deane ] observed in Hinch v Attorney-General (Vic),'® there are several distinct
categories of contempt of court under the common law of Australia. The present case
is concerned with contempt by publishing material that tends to imperil the due
administration of justice by a tendency to prejudice the fair trial of particular legal
proceedings. Within this category, the applicant charged the respondents with charges

invoking two separate species of contempt.

The applicant framed the contempt charges by reference to the closely analogous case

of Rv Hinch ('Hinch’).”® In that proceeding, Derryn Hinch faced two charges of

14
15
16
17

18
19

(1990) 171 CLR 207, 214-15.

(1993) 70 A Crim R 323, 327.

(1999) 200 CLR 386, 429 [112] (emphasis in original).

Attorney-General v Times Newspapers Ltd [1974] AC 273, 315; Witham v Holloway (1995) 183 CLR 525,
538-9; Australasian Meat Industry Employees” Union v Mudginberri Station Pty Ltd (1986) 161 CLR 98, 106.
(1987) 164 CLR 15, 46 (‘Hinch v A-G (Vic)').

[2013] VSC 520 (‘Hinch').
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contempt arising out of his conduct in publishing material online relating to pending
criminal proceedings against one Adrian Ernest Bayley, who would subsequently be
convicted of rape and murder. A suppression order that prohibited publication of
certain matters about Bayley was breached by Hinch's publication. Hinch was
convicted of contempt by breach of the suppression order. Hinch was also charged
and found not guilty of sub judice contempt. The statement of the applicable legal
principles by Kaye J (as his Honour then was) in Hinch was not questioned by any of

the parties before me.

Pausing here, I note that s 23 of the Open Courts Act provides:
Offence to contravene proceeding suppression order or interim order

(1) A person must not engage in conduct that constitutes a contravention
of a proceeding suppression order or an interim order that is in force if
that person—

(@) knows that the proceeding suppression order or interim order,
as the case requires, is in force; or

(b) is reckless as to whether a proceeding suppression order or an
interim order, as the case requires, is in force.

Penalty: in the case of an individual, level 6 imprisonment (5 years maximum)
or 600 penalty units, or both;

in the case of a body corporate, 3000 penalty units.

The applicant did not charge any respondent with the statutory offence under s 23 for
breach of the proceeding suppression order. Instead, the charges are brought as breach
of suppression order contempt under the common law. The Open Courts Act had not

been enacted at the time when the suppression order in Hinch was made.

Breach of proceeding suppression order contempt

In order to establish the guilt of the relevant respondent for contempt of court in
respect of an impugned publication, on the basis that a person who is not a party to a
proceeding published a report that breached a suppression order, the applicant must

prove beyond reasonable doubt each of the following elements:20

20

Tbid [52].
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(@)  the respondent published the article (or caused it to be published); 2!

(b)  the publication of the article frustrated the effect of the suppression order
because it contained material that was contrary to or that infringed the terms

of the order; and

(c)  when the article was published, the relevant respondent’s knowledge of the
terms and effect of the order was such that a reasonable person with that
knowledge would have understood that the continued publication of the article

would have the tendency to frustrate the efficacy of the order.

It will be necessary to say more about some aspects of the second element of breach of

proceeding suppression order contempt in the context of the parties” submissions.

Sub judice contempt
Stated shortly, in order to establish sub judice contempt of court, the applicant must

prove beyond reasonable doubt that the impugned publication:
(@)  was published (or caused to be published) by the relevant respondent; and

(b)  as a matter of practical reality, had a real tendency to prejudice the due

administration of justice.

Kaye ] identified, as well-established, the principles that apply to determine whether
the applicant has proved beyond reasonable doubt that a respondent was guilty of

sub judice contempt:22

(@)  the tendency to interfere with, or prejudice, the pending proceedings, is to be

determined at the time of the publication;

(b)  the proof of an intention by the respondent to prejudice the pending

proceeding is not an essential element of the contempt;

21

22

The words in parenthesis were not used by Kaye ] but are justified by reference to other authorities on
the meaning of “publish’ that were cited to me in respect of ground one.
Hinch, [94] (n 19) (citations omitted).
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the tendency of the publication in question is to be established objectively, by
reference to the nature of the publication and the circumstances in which it was
made. Itis not relevant to consider the actual effect of the publication upon the

pending proceedings;

in determining whether the publication, as a matter of practical reality, had a
real tendency to prejudice the fair trial of a pending proceeding, the court

should take into account all the relevant circumstances, including;:
(i) the content of the publication;

(i)  the nature of the proceedings liable to be affected, and whether they are

civil or criminal proceedings;

(iii) whether at the time of publication the proceedings are pending at the

committal, trial or appellate stage; and

(iv) the persons to whom the publication was addressed and the likely

durability of the influence of the publication on its audience;
in considering those circumstances:

(i) the court must determine, as at the date of publication, the probable
period of time that would pass between the publication and the trial of

the pending proceeding; and

(ii)  the court should take into account the effect of other prejudicial matter
which had already been published, before the date of the criminal
charges, concerning the accused person. In performing that assessment,
it is not permissible to take into account any prejudicial material
published after the date of the laying of the charge against the accused
person. On the other hand, it is permissible to take into account other
material published after the laying of the charge against the accused,

which did not constitute contempt, in order to determine the practical
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tendency of the particular publication to prejudice the fair trial of the

charges against the accused.

The proceeding suppression order prohibited publication of “any information derived
from these trials’. The applicant contended that the impugned publications reported

significant information derived from the cathedral trial including:
(@)  the fact of a conviction of a serious crime;
(b)  that a person had been found guilty in the Victorian County Court; and

(c)  thatsuch person was due to face court again for a separate trial in March.

Ground one

The journalist respondents submitted they had no case to answer to both the charges
of breach of proceeding suppression order contempt and sub judice contempt. The
submission was directed to the first element of each charge, namely whether the

moving respondent published or caused a report to be published.

As earlier stated, those respondents withdrew this submission.
Ground two

Respondents’ submissions

It will be recalled that this ground was advanced by those respondents charged with
sub judice contempt for their publication of an Outside Victoria publication. As I have
noted above, to establish this form of contempt, the applicant must establish to the
requisite standard whether, as a matter of practical reality, the relevant impugned
publication had a real and definite tendency to interfere with the due administration
of justice. The respondents” submissions focussed on the notion of “practical reality’

and the requirement of ‘a real and definite tendency’.

The respondents submitted that the test could not be satisfied if the circulation of the
relevant impugned publication was only to a very small segment of the relevant

population, identifiable by reference to the way in which the due administration of
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justice is engaged in the circumstances. In this case, that population is adult persons
within metropolitan Melbourne who might be selected into a jury pool for the

swimmers trial.

The News Corp respondents that published Outside Victoria publications were
Queensland Newspapers and Weir (Courier Mail article), and Nationwide News and
English (Daily Telegraph article). The evidence disclosed print sales of the Courier
Mail in Victoria on the relevant day to be 67, while the Daily Telegraph had print sales
on that day of 196. Accordingly, those respondents submitted that the number of
persons potentially exposed to the publication within the relevant category of the
population was miniscule. Taken at its highest, such evidence could not demonstrate,
as a matter of practical reality, the requisite tendency to interfere with the due

administration of justice.

Four of the Nine Entertainment respondents put the same submission in respect of the
publication of the SMH article (Fairfax Media Publications and Davies), and the 2GB
Breakfast segment, a radio broadcast lasting about 45 seconds in the course of a live
breakfast radio program on the Sydney radio station at approximately 5:4lam on

13 December 2018 (Radio 2GB Sydney and Smith).

Those respondents submitted that, taken at its highest, the length of the relevant
segment of the 2GB Breakfast segment, the time of broadcast, and that it was broadcast
in Sydney, as a matter of practical reality, could not have had the necessary tendency.
There was evidence that the 2GB Breakfast segment was available for download as a
podcast of that morning’s radio programme and that 68 downloads of the podcast

were from Victoria.

However, the relevant respondents submitted that the inferences that might be drawn
from that fact were limited. First, at an unknown time on 13 December 2018, the
impugned segment was excised from the podcast and it could not be said how many
of the downloads had occurred prior to the excision. Secondly, podcasts are a transient

form of communication and there was no evidence that every download was listened
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to by the person who downloaded it, either at all or in its entirety; and listeners are
inherently unlikely to give the same degree of attention to a podcast as they might to
the written word.?? Thirdly, the broadcast did not name Pell or identify the charges of
which he had been convicted. Although Smith, the presenter, encouraged online
search where the answers to those questions would be revealed, there was no evidence
that any person either conducted a search or found any of the overseas articles as a

consequence of this (or any other impugned) publication.

Those respondents submitted that, as a matter of practical reality, the applicant had
not established that any potential juror in the swimmers trial was exposed or
potentially exposed to the 2GB Breakfast segment (in either the live broadcast or
podcast forms) and then went on to conduct searches. The only inference that was
open was that the number of persons in the relevant sector of the population (possible
members of a future jury pool) who may have been exposed to the relevant
publication was miniscule, and accordingly it was fanciful, not a practical reality, that

the publication could have the requisite tendency.

The relevant respondents contended that the applicant had no evidence of the number
of copies of the print edition of the Sydney Morning Herald sold in Victoria on the
relevant day, as they are not recorded by the publisher on a state-by-state basis. There
was evidence of the extent of publication of other interstate mastheads in Victoria, but
that evidence could only support the inference that interstate mastheads do not have

substantial readerships outside their home state.

Accordingly, for the like reasons as were advanced in respect of other Outside Victoria
publications, the relevant respondents submitted that the applicant could not
discharge her burden of establishing that the SMH article had the requisite tendency,

as a matter of practical reality, to interfere with the due administration of justice.

Applicant’s submissions

The applicant did not contest the proposition that she needed to establish the relevant

23

Citing Amalgamated Television Services Pty Ltd v Marsden (1998) 43 NSWLR 158, 165-6.
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tendency, as a matter of practical reality, to the requisite standard. She submitted that
what was contestable was the view taken by the respondents of the totality of the
relevant evidence. The respondents” contentions, she submitted, failed to take into

account inferences that may reasonably be drawn.

Using the Courier Mail article as an example, the applicant noted that although the
print sales in Victoria were 67, there were print sales in New South Wales of 1,891. The
applicant contended for assumptions about where the New South Wales sales may
have occurred (e.g. Albury), and about the behaviour of Melbournians when interstate
that, she submitted, supported an inference of a greater level of exposure. Extending
the same argument, the print sales in South Australia were 784, while the print sales
in Queensland were 95,323. The applicant contended that Melbournians commonly
travel to Queensland as a holiday destination in a variety of different ways and may

have purchased or read the Courier Mail while they were there.

Further, hard copies of interstate mastheads are available at the State Library of
Victoria, while subscribers are able to access a “digital replica” of the newspaper online
that includes fourteen back issues. The 2019 News Corp annual report claimed a total
monthly audience (print and digital) of 2.5 million. Moreover, subscribers to the
Herald Sun and the Daily Telegraph have unlimited access to the Courier Mail

website.24

The applicant submitted that taking her case at its highest, with all inferences
reasonably open to be drawn that are most favourable to her case, the court must infer
that a significant number of subscribers to the Courier Mail, and each of the
Herald Sun, the Daily Telegraph and the Advertiser had access to the Courier Mail in
its digital form and would have read the Courier Mail article that was displayed

prominently, and sensationally, on its front page.

The applicant observed that in Hinch, the offending online article was found to satisfy

24

The point of this submission seemed somewhat obscure given that those subscribers would have had
their attention drawn to the relevant impugned publication appearing on the platform to which they
subscribed.
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the test, despite not being published in a national masthead and having only been

viewed 797 times.

The applicant applied a similar analysis in relation to the evidence in respect of the
Daily Telegraph article and the Sydney Morning Herald article, but the submission is
not better explained by a close review of those broadly similar statistics in these

reasons.

Concerning the 2GB Breakfast segment, the applicant submitted that its tendency was
strongly evident from what was said. The evidence is that the best estimate of the
audience for that particular segment is 60,000 listeners, and the applicant submitted
that some of them were likely to have been Melbournians in Sydney on that day.
Further, Radio 2GB Sydney and Smith have admitted that the segment was streamed
on the website 2GB.com.au, which provides a basis for an inference of direct reach of

that broadcast into Victoria, together with the podcasts that had been downloaded.

As with the other publications, the applicant contended that the strong language used
in the broadcast, in conjunction with a wider view of the extent of penetration into the
relevant sector of the Victorian population, was sufficient for the court to be satisfied
for the purposes of the no case submission that, as a matter of practical reality, the
broadcast and publication of the Outside Victoria publications had a real and definite

tendency to interfere with the due administration of justice.

Analysis
To rule on this ground, I need to analyse further aspects of the principles applying in

respect of the tendency to prejudice the due administration of justice.

Tendency to interfere with the due administration of justice
Kaye ] concluded in Hinch that the tendency of the publication in question is to be
established objectively, by reference of the nature of the publication and the

circumstances in which it was made.

Authority for that proposition is found in Director of Public Prosecutions (Cth) v Wran.?>

25

(1987) 7 NSWLR 616 (‘Wran').
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In that case, a five-member Court of Appeal noted that beyond analysis of the text and
context of the impugned publication, other extrinsic factors were relevant. Such
factors included the delay between the publication and the relevant trial, the existence
of non-contemptuous public discussion, and the public interest in the ventilation of
questions of public concern. The extent of circulation of the impugned publication was
not in issue. The relevant words were directed to the issue to be determined by the
jury at the new trial, namely the innocence or guilt of the accused, were made to
persons (radio journalists) who might republish them to large numbers of people, and
were made by the Premier of New South Wales, whose standing made it more likely
that there would be a further republication. The court said it was clear that any
publication by the radio stations might reach persons who, in due course, would

become members of the jury at the retrial.

108  In Hinch v Attorney-General (Vic),?® Wilson ] stated:

It is a jurisdiction to be exercised with caution and only if it is made quite clear
to the court that the matter published has, as a matter of practical reality, a
tendency to interfere with the due course of justice. The impugned material
must exhibit a real and definite tendency to prejudice or embarrass pending
proceedings. It is obvious that the weight and importance of the various factors
that will be material to a consideration of that question will vary from case to
case. Broadly speaking, however, the more important factors will include the
following: the content of the publication; the nature of the proceedings liable
to be affected, whether they are civil or criminal proceedings and whether at
the time of publication they are pending at the committal, trial or appellate
stage; the persons to whom the publication is addressed; and finally, the likely
durability of the influence of the publication on its audience.?”

109 By reference to these authorities, I am satisfied that when assessing to the requisite
standard whether, as a question of practical reality, and exercising the appropriate
degree of caution, whether the impugned publications the subject of ground two have
a tendency to interfere with the due course of justice, two factors must be balanced.
Although significant weight needs to be given to the content of each publication, a
countervailing factor —factually relevant in respect of these publications—is the
limited extent of penetration into the relevant sector of the population eligible for

26 Hinch v A-G (Vic) (n 18).

2 Ibid 34 (citations omitted).
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selection on the future jury for the swimmers trial, whose impartiality might be

adversely affected by the content of each publication.

I am fortified in this conclusion by reference to Attorney-General v Independent
Television News Ltd.28 In that case, two Irishmen had been arrested in West Yorkshire
in connection with a murder and an attempted murder. The following day, a news
program broadcast by the first respondent, when reporting the arrest, added that one
of the men, M, was a convicted IRA terrorist who had escaped from jail, where he had
been serving a life sentence for the murder of an SAS officer. The two men were
charged in London and four newspapers owned by the second to fifth respondents
gave an account of the incident, and published prejudicial details about M. The articles
appeared only in the first edition of each newspaper and the distribution of print
copies in the London area was 2,485, 1,000, 1,850 and 146 copies respectively. The trial

of the two accused took place in London nine months later.

The respondents were charged with offences under the Contempt of Court Act 1981
(UK). Under that Act, the Attorney-General needed to establish a substantial or more
than minimal risk that the course of justice would be seriously prejudiced by reason
of that publication being remembered by one or more of the jurors when the case came

to trial.

The Court (Leggatt L] and Buxton ]) while accepting that the information
communicated was very noteworthy and could have seriously prejudiced the trial,
was not satisfied that the Attorney-General had demonstrated that there was a
substantial risk to the course of justice in the trial of the two accused would be effected.
The court took account of the brevity of the broadcast and its ephemeral nature, the
relatively small circulation of the offending newspaper articles in the London area and

the lapse of time between the publications and the likely trial date.

Before me, counsel observed that the arguments advanced on behalf of the Attorney-

General as to the effect that a newspaper story may have upon persons not living in

28

[1995] 2 All ER 370.
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the area in which it is distributed, referred to as the ‘leakage’ argument, were
substantially the same arguments as were advanced by the applicant. Leggatt L]

stated:

Though the possibility must exist of what has been called ‘leakage’, I regard it
in the circumstances as minimal.

The reason why I am unimpressed by the ‘leakage” argument is that, although
there may be an outside chance of a person adventitiously reading an article in
a newspaper bought by somebody else, the possibility is, in my judgment, so
remote in the circumstances of this case, as to be negligible. The risk that one
of the newspapers distributed outside the jurors” catchment area might none
the less come into the hands of, or be read by, one of them, is so slight as to be
insubstantial.?

The court also noted that given the result, the respondent may be thought to have been

extremely fortunate if regard was had simply to the content of the publications.

Leggatt L]’s observations about ‘leakage” must be placed in their temporal context.
The manner in which news is consumed has evolved to some extent since 1992. So
much was recognised by Chief Judge Kidd when making the proceeding suppression
order.30 He rightly rejected media opposition to an Australia-wide order to guard
against domestic ‘social media chatter” and internet access in Melbourne to anywhere
arising from publication out of Victoria. However, the applicant neither alleged
leakage of that sort nor alleged that the impugned publications had the requisite
tendency because of the risk of secondary dissemination to potential jurors as a result
of online leakage. That said, his Lordship’s observations remain pertinent to the way
in which the applicant advanced the leakage submission. It should not be inferred
from this observation about the way the applicant ran her case that I disagree with the
observations that Chief Judge Kidd made about the ramifications of contemporary

communications architecture.

Extent of publication
Also relevant in assessing whether the applicant’s evidence will satisfy the test is the

evidence of market penetration for the relevant impugned publications. For the

29
30

Ibid 383.
Suppression Order Ruling, [59].

SC:BZO 34 RULING

The Queen v The Herald & Weekly Times Pty Ltd & Ors (Ruling No 2)



moving respondents to this ground, that evidence came from affidavits deposed to by
Ms Marlia Saunders (Senior Litigation Counsel at News Corp) and Ms Rachel

Launders (General Counsel and Company Secretary of Nine Entertainment).

Courier Mail article

116  Ms Saunders deposed that the Courier Mail had 98,199 print sales on 13 December
2018, of which:
(a) 95,323 were sold in Queensland,;
(b) 1,891 were sold in New South Wales;
() 784 were sold in South Australia;
(d) 116 were sold in Western Australia;
(e) 67 were sold in Victoria; and
(f) 18 were sold in the Australian Capital Territory.
Daily Telegraph article
117  MsSaunders deposed that the Daily Telegraph had 161,703 print sales on 13 December
2018, of which:
(@) 151,086 were sold in New South Wales;
(b) 6,124 were sold in the Australian Capital Territory;
(c) 4,268 were sold in Queensland;
(d) 196 were sold in Victoria; and
(e) 29 were sold in South Australia.
SMH article
118 Ms Launders deposed that the Sydney Morning Herald had 69,962 print sales on
13 December 2018. Although circulation figures for the Sydney Morning Herald were
not calculated on a state by state basis, Ms Launders’ evidence was that the majority
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of sales occur within New South Wales.

2GB Breakfast segment

Ms Launders deposed that:
(@)  the 2GB Breakfast segment was broadcast to approximately 60,000 people;

(b) it was not possible to identify precisely how many people listened to the

segment on the website; and

(c)  the 2GB Breakfast segment was part of that day’s Alan Jones Breakfast Show,
of which a podcast that included the segment was available from 9:32am on
13 December 2018 until 6:18am on 12 February 2019. It had a total of

422 downloads, of which 68 were from Victoria.
Conclusions

Queensland Newspapers and Weir
The no case submission was limited to one charge of sub judice contempt against each

respondent in respect of the Courier Mail article.

Taking the applicant’s evidence at its highest and drawing all proper inferences from
this evidence, I have not been persuaded that there is sufficient evidence for me to
conclude beyond reasonable doubt that, as a matter of practical reality, the publication
charged had the requisite tendency to interfere with the due administration of justice.
The nature of the content of the publication is an important consideration and, as
noted above, the article reveals the conviction of a high profile person of a terrible
crime and states that the world is reading about it. Context and other extrinsic factors
are relevant, particularly the short delay between publication and the anticipated start
date for the swimmers trial and the general climate of substantial public interest in
matters of institutional abuse arising from the Royal Commission and particularly
focussed upon the Catholic Church. These are matters that lend support to the

applicant’s contention that the impugned publication was contemptuous.

Weighing against these factors, however, is the want of evidence of any significant
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penetration of the Courier Mail article into the relevant sector of the population. The
evidence of print sales is set out above, to be considered in the context of the
applicant’s submissions about the ways in which the content of the Courier Mail
article may have come to attention of residents of metropolitan Melbourne who might
have been summoned to form a jury pool for the second Pell trial. In the context of
these charges, it must be assumed that the ordinary reasonable reader of the Courier

Mail is a member of that subcategory of the population.

On the evidence, I am satisfied that it is fanciful, not real, to identify the requisite
tendency in the publication of this article, bearing in mind that the question is to be
approached as a matter of practical reality and not in any technical or highly
constrained way. I am not persuaded by the applicant’s submissions about the
possible ways in which the Courier Mail article can be presumed to have had a more
extended distribution than the 67 sales of the print edition in Victoria. I am not
persuaded that the applicant has laid a factual basis for such inferences and I decline

to find such factual basis by taking judicial notice, as was submitted.

The sub judice charges against Queensland Newspapers and Weir in respect of the

Courier Mail article will be dismissed.

Nationwide News and English

Consistent with the above analysis, as a matter of practical reality, the applicant has
not shown that the Daily Telegraph article had a real and definite tendency to interfere
with the due administration of justice. It could not be determined on the applicant’s
evidence, drawing all appropriate inferences, that the article had achieved any
practical penetration into greater metropolitan Melbourne. The evidence of print sales
in Victoria on the day the article was published was that 196 copies had been sold.
Again, in an attempt to show that there was in a practical sense penetration of the
Daily Telegraph article into greater metropolitan Melbourne, the applicant relied on

the ‘leakage” arguments.

For the reasons I have already given, I assessed the applicant’s evidence to be

insufficient to permit me to conclude beyond reasonable doubt that, as a matter of
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practical reality, the Courier Mail article had the necessary tendency to interfere with
the due administration of justice.” The submission of no case to answer in respect of
the sub judice contempt charges are brought against Nationwide News and English

succeeds and those charges will be dismissed.

Fairfax Media Publications and Davies

These respondents submitted that there was no case for them to answer on the charges
of sub judice contempt brought against them in respect of the publication of the SMH
article. The evidence before me of the circulation of this article was extremely limited.
There were no print sales figures available calculated on a state-by-state basis. For the
reasons | have already expressed, the contention that there was, as a matter of practical
reality, any exposure of persons in greater metropolitan Melbourne who might

become part of a jury pool is fanciful.

The no case submission in respect of Fairfax Media Publications and Davies succeeds
and the charges of sub judice contempt against each of these respondents in respect of

the SMH article will be dismissed.

Radio 2GB Sydney and Smith

I accept the submission on behalf of each of Radio 2GB Sydney and Smith that they
have no case to answer on charges of sub judice contempt in respect of the 2GB
Breakfast segment. My reasoning for this conclusion will be clear from the preceding
paragraphs of these reasons. I accept the submissions advanced on their behalf that
the applicant’'s evidence of market penetration, taken at its highest, cannot
demonstrate that the broadcast had a real and definite tendency to interfere with the
due administration of justice. I have not been persuaded that this tendency becomes a

practical reality by reference to the applicant’s ‘leakage” arguments.

I would add that if the tendency to interfere with the due administration of justice was
determined solely by reference to the content of the publication, the conduct of these
respondents might be thought to be the most egregious of all of those charged in this

proceeding. However, that is not the law.
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The charges of sub judice contempt against Radio 2GB and Smith in respect of the 2GB

Breakfast segment will be dismissed.

Ground three

All respondents submitted that, in respect of all charges of contempt that they face,

there was one narrow ground that demonstrated there was no case to answer.

Respondents’ submissions

The respondents contended that it is necessary to examine carefully the nature of the
applicant’s pleaded case, formulated in a process of case management, that identified
the precise allegation made against each of many respondents, and not some other
case that might have been put against them. The applicant’s allegations were
identified in the pleadings. Summaries of prosecution opening identified the charges
of contempt to be answered by each respondent, with detailed particulars and

appropriate identification of the evidence to be led in support of those particulars.

All of the impugned publications were published on the evening of 12 December or
on 13 December 2018 (save for the AFR article, which was published on 14 December
2018). The respondents developed their submission from the proposition that each
charge of contempt by breach of the proceeding suppression order was pleaded in
accordance with the principles in Hinch, drawing attention to the requirement that
frustrating conduct needed to be of a character that tended to prejudice the
administration of justice. Each charge of sub judice contempt alleged that the
publication of the relevant report had a serious tendency to prejudice the fair trial of
the charges pending against Pell that were to be determined at the swimmers trial and

thus the administration of justice.

The respondents submitted that the foundational proposition of each of the charges of
contempt by breach of the proceeding suppression order and sub judice contempt
brought against them (collectively) is that simple internet searches by persons who
read, heard, or saw the impugned publications could reveal that Pell had been
convicted and/or the fact that his conviction was for child sexual offences. The

respondents contended that the narrow case put against them was that each of the
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impugned publications had a tendency to encourage readers, listeners or viewers to
conduct searches online, where they would find one or more of the 35 ‘overseas
articles” that are listed in Annexure B to the summaries of prosecution opening

(‘foundational allegation’).

The respondents submitted that the applicant was confined to this narrow case and
could not now, at trial, put the case against them in any of a number of other ways
that might have been alleged. For example the applicant did not charge either the
statutory offence of contravening a proceeding suppression order or interim order
under s 23 of the Open Courts Act or the common law offence of wilful disobedience
of a court order. Neither did the applicant charge the respondents by reference to any
publication, particularly ‘social media chatter’.3! The applicant’s case was squarely

constrained to the overseas articles.

The respondents contended that it followed that each and every one of the charges
must fail, unless the applicant can prove the foundational allegation beyond
reasonable doubt. The respondents’ contention was that in order to have the requisite
tendency to frustrate the proceeding suppression order, there had to be a connection
between the impugned publications and the overseas articles naming Pell and
identifying the charges of which he had been convicted. Likewise, to establish that the
articles had the relevant tendency to prejudice the administration of justice in order to
prove a charge of sub judice contempt, the applicant had pleaded, and needed to prove

to the requisite standard, the same material allegations.
The respondents contended that:
(@)  all but one of the impugned publications occurred on 13 December 2018;

(b)  the vast majority do not directly identify overseas media outlets where one

could go to ascertain Pell’s identity; and

() there was no evidence of what results would have been generated from

31

A risk identified by Chief Judge Kidd on the making of the proceeding suppression order: Suppression
Order Ruling, [58(c)] (n 2).
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searches conducted at the time of publication or shortly thereafter (i.e. between

13 and 16 December 2018).

139  The respondents asserted that the online searches relied on by the applicant were

deficient, as:

(@)

SC:BZO

the person who had conducted and given evidence of searches and their results
(a senior solicitor in the Office of Public Prosecutions), did one search on

17 December 2018 and a further 11 searches on 27 and 28 December 2018 using

the Google search engine;

the earliest of the searches was conducted three to four days after the impugned
publications were published, which is “an eternity in the modern era with short

news cycles’;

likewise, the results of searches on 27 and 28 December 2018 are of no probative
value in relation to what might have been found had the corresponding search

been performed two weeks earlier;

many —but not all —of the impugned publications were removed or disabled
on 13 December 2018 or shortly thereafter, meaning that the applicant’s

evidence of search results post-dated the accessibility of those publications;

although using the search terms “high profile conviction of crime’, “Australian
convicted of awful crime” and “well known Australian found guilty” produced
references to overseas articles, those articles each contained references to some
of the impugned publications themselves. Such articles could therefore not
predate the existence of the impugned publications, and the ordinary
reasonable reader could not be encouraged to go online to search for articles

that did not exist;

the applicant has confined the pool of internet material that might be searched
to the overseas articles only, in the form appended to the summaries of

prosecution opening. If earlier versions of these articles existed, the applicant
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neither alleged nor proved that fact, and the charges cannot be established on

that basis;

(g)  the second search conducted on 27 December 2018 used the search term ‘gag
order Australia’. Although its results identified six of the overseas articles, it
was inconceivable that the ordinary reasonable reader would use the American
expression ‘gag order’ as a search term. A number of the overseas articles used
the expression ‘gag’. The choice of that term infected the search with

confirmatory bias;3? and

(h)  the results of the fifth to twelfth searches were not disclosed to them until
immediately prior to trial. The search terms used were “high profile Australian’,
‘high profile Australian convicted’, ‘high profile Australian who is it’, ‘high
profile Australian case censored’, ‘Australian media can’t report’, ‘world
reading very important story’, ‘Australian found guilty’ and ‘high profile
Australian found guilty’. None of those searches contained any references to
the overseas articles. Relying on the proposition that with the passage of time
more—not less—material is referenced on the internet, the only available
inference is that searches carried out on those terms as at 13 to 16 December

2018 would also have not revealed any of the overseas articles.

140 The consequence, the respondents contended, is that there was no satisfactory
evidentiary foundation to support conclusions, first, that any person who read, heard
or saw any of the impugned publications subsequently conducted online searches
attempting to identify who was being referred to, and, second, what any such person

would have found. They submitted:

(@)  thefactthat the searches in evidence related to a period well after the impugned

publication required the conclusion that such evidence had no probative value;

(b)  inany event, and putting the search results for ‘gag order Australia’ to one side,

32 The term ‘media gag’ can also be found in the News Corp online articles after they were updated on
the afternoon of 13 December 2018.
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the remaining searches found four out of 35 overseas articles. Although the ‘gag
order Australia’ search returned an additional four references, none of the
searches identified 27 out of the 35 online articles. Further, two thirds of the
searches found none of the overseas articles, while of the remaining searches,
three out of four found only articles that, on the applicant’s evidence, came into
existence after the impugned publications. The ‘gag’ search found six articles
in total, five of which either referenced the impugned publications or were not

published until 15 December 2018 (Australian time).

The respondents contended that an analysis on a publication-by-publication basis

demonstrated that:

the applicant had failed to satisfy the court that each impugned publication,
considered alone, had a tendency to encourage readers, listeners or viewers to
conduct online searches, in circumstances where the overseas articles could

easily be found;

it could not be established that the conduct of each of the respondents thereby
had the effect of interfering with or frustrating the suppression order (breach
of proceeding suppression order contempt) or had a serious tendency to
prejudice the administration of justice, namely the fair trial of the swimmers

trial (sub judice contempt); and

the court therefore could not be satisfied beyond reasonable doubt that, as a
matter of practical reality, there was a real and definite risk that by reason of
persons having been encouraged to conduct online searches, potential jurors in
the Melbourne metropolitan area may have become aware that Pell had been

convicted in the cathedral trial.

Accordingly, none of the contempt charges could be established.

Applicant’s submissions

The applicant submitted that it is clear from both the further amended statement of

claim and the summaries of prosecution opening that the charges of breach of the

141
(@)
(b)
©)
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proceeding suppression order put a case that:

(@ each respondent published or caused to be published an impugned

publication;

(b)  the impugned publications contained information derived from the cathedral

trial, and in some cases revealed that there were multiple trials;

(c)  such information were matters expressly suppressed by the terms of the
proceeding suppression order that remained extant because the swimmers trial

was yet to commence;

(d)  publication of such matters frustrated the effect of the proceeding suppression
order by alerting Australian readers to information derived from the cathedral
trial and encouraging them to search for other materials, in circumstances

where other materials accessible on the internet in Australia named Pell.

The applicant rejected the respondents’ construction of her case and contended that it
was explicitly particularised that each impugned publication had the tendency to
frustrate the efficacy of the suppression order and thus the due administration of

justice.

Pausing here, the further amended statement of claim, supported by the summaries
of prosecution opening, pleaded charges of breach of proceeding suppression order
contempt in an orthodox way. I note that the term breach ‘simpliciter’, when used by
counsel during the course of argument to describe the construction of the applicant’s
case, did not appear to have a consistent or agreed meaning. Ultimately, I am satisfied
that the respondents were contending that the breach of proceeding suppression order
contempt charges could only be established by proof of the elements identified in
Hinch, and that, consistent with those principles, the applicant has pleaded and

opened charges directed at each of those elements.

The applicant submitted the respondents cannot contend that the generality of the

pleaded allegations is to be read down by the evidence of the searches that have been
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placed before the court. That is so because the tendency to prejudice or interfere with
the administration of justice in a particular legal proceeding is not determined by
evidence of the actual effect of the publication.3® The allegation of ‘overseas
publications’ in the further amended statement of claim, which defines the scope of
the applicant’s case, is not confined to the 35 overseas articles. The overseas articles
are opened as evidence demonstrating that international media reports naming Pell
and identifying the conviction were accessible within Australia proximate to the
publication of the impugned publications. Reliance on the overseas articles did not

limit the scope of the pleaded allegation.

The applicant contended that the breach of proceeding suppression order charges
were not concerned with the potential effect of the impugned publications on the
pending swimmers trial, but rather that they contravened the terms of the order. The
tendency to encourage readers to consult online sources to explain the cryptic nature
of the observations made in the impugned publications was particularised by
reference to statements made in the publications themselves, including specific
references to articles published by the Washington Post. It was that encouragement to
search that was the evidence of the frustration of the effect of the proceeding
suppression order. The applicant submitted that the respondents wrongly conflated
two separate concepts, being frustration of the intended purpose of the suppression

order and frustration of the administration of justice.

The contention continued that the respondents’ submissions are misconceived in their
emphasis on the relationship between the impugned publications and the overseas
articles. The applicant submitted that the evidence, considered in its totality, plainly
permits a conclusion that the impugned publications contained material that breached
the proceeding suppression order, thereby frustrating or interfering with the purpose
of that order. That contravention may properly be characterised by a reasonable
person with the respondents” knowledge of the proceeding suppression order as

having a tendency to frustrate its efficacy, because the breach may have tended to

33

Citing A-G (NSW) v John Fairfax & Sons Ltd [1980] 1 NSWLR 362; R v Saxon [1984] WAR 283, 292.
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prejudice Pell’s right to a fair trial in the then-forthcoming swimmers trial.

The applicant’s case in respect of sub judice charges — that the impugned publications
had a tendency to prejudice the due administration of justice —was explicitly based on
the tendency of the articles to prejudice the fair conduct of the swimmers trial. The
applicant’s case was not that readers could conduct specific searches and find one or
more of the overseas articles. Rather, and appropriately, the allegation was expressed
generally: that the impugned publication advised its readers of the fact that online
sources, including international publications and social media, identified the person,

the fact of his conviction, and other prejudicial details.

The applicant submitted that the inference is plainly open, by analysis of the
documentary material, that all but one of the overseas articles was first made available
online between 11 and 13 December 2018, and the respondents’ forensic analysis of

the timing of publication of various articles did not withstand scrutiny.

Analysis

For present purpose, I am not prepared to accept as sound the respondents’
submissions that a tendency to interfere with or prejudice the due administration of
justice required the impugned publications to identify Pell as the offender or the
charges of which he had been found guilty. The necessary tendency is identified from
the character of the publications, not their actual effect. The respondents’” submissions
do not sufficiently engage with the terms of the proceeding suppression order and the
information conveyed by the impugned publications. I am persuaded that the
applicant’s evidence is capable of establishing the connection between the impugned
publications and the relevant tendency, because that tendency is found in the
impugned publications themselves, not by searching for what they suggest can be

found.

The respondents” submissions focussed attention on the proper construction of the

second element of each offence. Critically, the applicant must establish:

(a) in respect of the charge of proceeding suppression order contempt, that the
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impugned publications, using information derived from the trials, frustrated
the effect of that order, whether or not a successful search was encouraged;

and

(b) in respect of the charge of sub judice contempt, that the impugned publications
had a real and practical tendency to interfere with the due administration of

justice.

Hinch affirms the established proposition that a person not directly bound by an order
is guilty of contempt of court if that person, with knowledge of the order, does an act
that infringes, or frustrates, the efficacy of the order, with the consequence of
interference with the due administration of justice.3* Such conduct will be a contempt
if there is, objectively assessed, a tendency to interference with the due administration
of justice, but the focus is presently on the tendency of the publication to frustrate the
order, rather than the third element of the offence. So much is clear from Kaye J's
discussion of the decision of the House of Lords in Attorney-General v Leveller Magazine

Ltd ('Leveller Magazine’).35

Leveller Magazine is authority for the proposition that the gravamen of the contempt
constituted by frustration of a court order by a person not directly bound by that order,
but who nevertheless knows the purpose of the ruling, is interference with the due
administration of justice. Although the publication must infringe or frustrate the
efficacy of the suppression order, what is critical is that the publication must be an act
of a kind that interferes with the due administration of justice. As McHugh JA (as he
then was) explained in John Fairfax & Sons Ltd v Police Tribunal of New South Wales,3¢
such conduct will be contempt because the person involved has intentionally
interfered with the proper administration of justice, and not because he was bound by

the order itself.37

34
35
36
37

Hinch, [55] (n 19).

[1979] AC 440.

(1986) 5 NSWLR 465, 477.

See also A-G (NSW) v Mayas Pty Ltd (1988) 14 NSWLR 342, 355; News Digital Media Pty Ltd v Mokbel
(2010) 30 VR 248, 279 [123]; R v Savvas (1989) 43 A Crim R 331, 334-5; Fairfax Digital Australia & New
Zealand Pty Ltd v Ibrahim (2012) 83 NSWLR 52, 69 [59]-[60].
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However, the assessment of whether a publication has the requisite effect is
determined by analysis of its terms. So much is clear from Kaye ]’s analysis of the
impugned article in Hinch and the identification of four reasons to conclude that it did
have the effect of both frustrating the order and interfering with the due

administration of justice, by reference to the ordinary reasonable reader test.3

Kaye ] expressed his conclusion in the following terms:

Thus, I am satisfied that the article was contrary to the terms of the order of
Nettle JA in four respects. Each of those contraventions of the order were
matters of substance, and not of mere technicality. Individually, and
collectively, the allegations contained in the article frustrated the intended
purpose of the order of Nettle JA, namely, to protect the legal rights of Bayley,
by preventing the publication of prejudicial material about him. Each of the
four aspects of the article, to which I have referred, were directly contrary to
the manifest purpose of the order made by his Honour. Taken together, they
constituted a substantial infraction of the function and purpose of the orders
pronounced by Nettle JA, and in that way, they interfered with the due
administration of justice in this State.?

Mr Hinch had contended that notwithstanding this construction of his conduct, there

was in fact no frustration of the relevant orders, because only 221 persons accessed the

article after he learned that a suppression order had been made.

Rejecting this contention, Kaye ] noted an important distinction between breach of
suppression order contempt and sub judice contempt. The former is not concerned
with the effect of the publication on the future trial or potential jurors who might be
impanelled to adjudicate on that trial, but rather was concerned with the effect of the
publication in contravening and frustrating the terms of the court’s order. The critical
features of Mr Hinch’s article were directly contrary to the manifest purpose of the
order, constituting a substantial infraction of it and thereby frustrating that intended
purpose. A breach that prejudiced the legal rights of the accused in the future trial had

the character of an act that interfered with the due administration of justice.

By way of example, in this proceeding, the proceeding suppression order prohibited

publication of any information derived from these trials. If an article published no

38
39

Hinch, [65]-[70] (n 19).
Ibid [70].
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more than an exchange of light-hearted banter that occurred between the judge and
counsel while otherwise anonymising the trial, the publication would be of
information derived from the trial, in breach of the order. However, the contravention
would not frustrate the purpose or effect of the proceeding suppression order and it
would therefore not have a tendency to interfere with the due administration of
justice. The information derived from the trial that was published was clearly contrary

to the manifest purpose of the proceeding suppression order.

Purpose of the order

It is appropriate, before evaluating the sufficiency of the applicant’s evidence, to look
more closely at, firstly, the purposes of the proceeding suppression order that might
have been frustrated and, secondly, the implications for the due administration of

justice had that occurred.

Because the Suppression Order Ruling was made pursuant to s 18(1)(a) of the Open
Courts Act, it is plain that one reason Chief Judge Kidd made the proceeding
suppression order was to prevent publications that might have a tendency to
prejudice Pell’s right to a fair trial of the charges against him in the second trial. The
section provides:

18 Grounds for proceeding suppression order

(1) A court or tribunal other than the Coroners Court may make a
proceeding suppression order if satisfied as to one or more of the
following grounds —

(@) the order is necessary to prevent a real and substantial risk of
prejudice to the proper administration of justice that cannot be
prevented by other reasonably available means;

It was not disputed that, at all relevant times, there was intense media interest in the
Pell prosecutions. It followed that, absent a proceeding suppression order, it was
likely that every step or development in the proceeding, and every word of evidence

and submissions, would be reported by both mainstream media (print, television,

radio and online) and non-mainstream media online. This consequence was plainly
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evident in prospect.4

Further, when the application for the proceeding suppression order was argued, it
was common ground between the parties and the news media organisations that
responded to the notice given under the Open Courts Act that a proceeding
suppression order necessarily needed to apply in Victoria. That was so to preserve the
integrity of the jury pools and to otherwise ensure that Pell received fair and impartial
trials. Widespread and extensive media coverage of the whole or any part of the trials,
and any information derived from the trials and any court document associated with
the trials, would be inevitable. The potential jury pool for the first trial would then
necessarily be exposed to unavoidably prominent media coverage about the
allegations to come in the later trial, while the pool for the second trial would be

overwhelmed by publicity about what occurred and was said in the first trial.

There was no appeal of the Suppression Order Ruling. The news media organisations
who appeared might have contended to an appeal court that a proceeding
suppression order was unnecessary, that there was not a real and substantial risk of
prejudice to the proper administration of justice that could not be prevented by other
reasonably available means, and/or that freedom of the press and the opportunity to
avoid deferral of the publication of the information to the community was the

paramount public interest. However, they did not.

Because the purpose of the order was to ensure, to the extent possible, fair trials for
the accused man, Pell, I should say a little more about the purpose of the proceeding

suppression order.

Prejudice to justice

As expressed earlier, the respondents collectively contended that the applicant could
not prove on the evidence before the court, beyond reasonable doubt, that persons
who had read, heard or seen one or more of the impugned publications then

attempted to find on the internet what they were alluding to, and were able to access

40

Suppression Order Ruling, [35] (n 2).
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the overseas articles (or at least some of them) by using simple searches. It logically
followed that those persons could not know that the person referred to was Pell or
what the charges were, and the applicant accordingly could not establish the second

element of each charge to the requisite standard.

It is by reference to the hypothetical ordinary reasonable reader/listener/viewer that
the effect of the impugned publications is to be assessed.4! It may be that the ordinary
reasonable reader test is unduly generous to experienced journalists and editors. What
they publish ought perhaps to be assessed by reference to the fair minded lay observer
test which bears a closer relationship to the due administration of justice.#> Some of
the comments exchanged between journalists and editors, revealed in the applicant’s
documentary case, might support that view. However, that issue does not presently
arise. In any event, the tendency for widespread media reporting to cause substantial,
even irremediable, prejudice to the prospect of fair trials for an accused person is
obvious, and not just to lawyers and experienced journalists and editors. The ordinary

reasonable reader of such publicity would also identify those adverse prospects.

To ensure that the swimmers trial was fair, the trial judge would have ensured that
the jurors in that trial not learn that Pell was found guilty on other charges of child
sexual offending, or that he faced multiple trials. With the second of the two trials to
follow only a few months after the verdict in the first trial, there was a very great risk
that unavoidably prominent media coverage of the cathedral trial would poison the

impartiality of the jury pool for the swimmers trial.

The intense and detailed media analysis of the cathedral trial that followed the lifting
of the proceeding suppression order in February 2019 was utterly predictable in the
climate of media interest in institutional responses to child sexual abuse then
prevailing. Although I speak in hindsight, it was, in prospect in June 2018, a virtual
certainty. So much is evident from the worldwide media coverage when charges were

first filed against Pell in 2017, Chief Judge Kidd’s Suppression Order Ruling, the

41

42

A-G (NSW) v John Fairfax & Sons Ltd (1985) 6 NSWLR 695, 698, 702-3; The Queen v Truth Newspaper
(Supreme Court of Victoria, ] D Phillips J, 16 December 1993) 13; Wran, 626 (n 25).
Johnson v Johnson (2000) 201 CLR 488.
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content of the impugned publications in issue in this proceeding, and the applicant’s
evidence of the internal communications within the media organisations surrounding

publication.

Anticipating the possibility that the jury in the first trial returned verdicts of guilty, it
would be a foregone conclusion that members of the jury pool for the second trial
would have learned of Pell’s conviction prior to the empanelment. Knowing that there
were two different sets of allegations of child sex offences or that one set of allegations
had been found proven could, to the prejudice of a fair trial, cause a jury to engage in
impermissible reasoning. The common law recognised long ago the dangers of
tendency, coincidence and context reasoning. The risk that many members of a jury
pool would know these things was very high because of the prevailing level of

community interest in the forthcoming prosecution of Pell.

While courts employ strategies to attempt to ameliorate the adverse consequences of
publicity such as particular care in jury selection, change of venue, delaying trials and
charging a jury with strong directions in respect of its deliberations,*? there were many
factors that had ignited an unprecedented interest in these trials, such that these
strategies could not be assumed likely to reasonably guarantee a fair and impartial
trial. Self-evidently, Chief Judge Kidd thought so. It was futile not to recognise that
there had already been widespread publicity of the fact that Pell faced prosecution for

historical sex offences, and the order permitted that disclosure.

Further, it appears that a misconception was evident in some of the impugned
publications, in that their authors interpreted the scope of the proceeding suppression
order to be more limited that it was on its plain terms. The order did not simply
prohibit identification of Pell as the person found guilty and the particulars of the
charges considered at the first trial. In protecting the impartiality of a jury pool to
ensure that an accused person receives a fair trial, the due administration of justice

seeks to guard against the prejudice of impermissible reasoning by a jury. The obvious

43

R v Glennon (1992) 173 CLR 592. That the law assumes are followed by jurors: see Dupas v The Queen
(2010) 241 CLR 237, 247-8 [26]-[28]; R v Mokbel (2009) 26 VR 618, 638 [90]; DPP (Vic) v Mwamba [2015]
VSCA 338, [44].
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example I have noted is the improper use of tendency, coincidence, and context

evidence.

Another concern is the issue of a recovered memory or a subconscious bias, which is
why the order extended to prohibit more than identification of Pell as the accused and
of the charges that he faced. Members of a jury pool for the swimmers trial who did
not relate Pell’s circumstances to the impugned publications about the ‘high profile
Australian’ that had been ‘convicted’ of “awful crimes” when they first saw it might do
so after being empanelled and when serving on the swimmers trial jury and learning
what that trial was about. The average jury members’ capacity for inference in this
context would more closely resemble that of the ordinary reasonable reader, rather
than the fair minded lay observer. Vetting of jury pools and strong directions against
jury research are not foolproof. As Bingham ] (as his Lordship then was) observed,
albeit in a more striking context of contempt, in Attorney-General v Sport Newspapers

Ltd.

[The information] was simple, easy to grasp and likely to be remembered, or

recalled, by anyone who read the paper (or was informed of its contents) and

later came to try the case.*
A like observation may be made in the present circumstances. Although now is not
the time to express concluded findings on the nature of many of the impugned
publications, it is uncontroversial to say they constituted, generally speaking,
extraordinary journalism; designed to first attract the reader’s attention and then
make a point, including by encouraging inquiry to understand why the news media
organisations were taking that stand. What was conveyed was simple, easy to grasp,
and likely to be remembered or recalled. I consider that the applicant’s case, drawing
all reasonable inferences, readily permits a conclusion that a person selected for the
swimmers trial jury and learning of the substance of the allegations in that trial could

‘join the dots’.

Although some of the impugned publications recognised and discussed the public

interest being protected by the proceeding suppression order, most took a limited and

44

[1992] 1 All ER 503, 516.
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simplistic interpretation: not disclosing the name of the person or identifying the
offences of which they were found guilty was sufficient compliance and represented
the appropriate balancing of that interest against the public’s right to know what and
when the media want to tell them. That limited construction failed to appreciate and
accommodate the myriad ways in which the law, from very long experience, seeks to
preserve its processes to ensure that, as society demands, every person accused of a
crime receives a fair and impartial trial. These matters are why an effective proceeding
suppression order prohibits publication of more than the name and the charges, but

does so only for so long as the due administration of justice requires.

For these reasons, I am satisfied that the applicant’s case is capable of establishing that
a real risk of prejudice to the due administration of justice from disclosure of any
information derived from the trials would be evident to the hypothetical ordinary
reasonable reader from the content of the impugned publications. That reader would
readily appreciate that what was in the balance was not whether disclosure of the facts
of the Pell prosecutions was required by the public interest in freedom of speech, but
rather whether a short deferral of disclosure to satiate that public interest was justified,
having regard to the public interest in the due administration of justice in a civilised
society. The finding that the risk of prejudice to a fair trial could outweigh the
consequences of interference, by deferring for some months, the freedom of the press
and the important role played by the media in promoting the free flow of information

to the public is open on the applicant’s case.

Features of the publications
For the following reasons, I can reasonably be satisfied that the evidence discloses a
case to answer in respect of the second element of each form of contempt charge and

the third ground of the submission of no case fails.

Individually, and collectively,# the statements made in each impugned publication

are capable of being found to have frustrated the intended purpose of the proceeding

45

By this language, I am referring to the collective assessment of multiple characteristics of each article,
and am not considering the collective impact of all publications.
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suppression order by communicating information that has a tendency to be prejudicial
to the accused’s entitlement to an impartial jury pool, being one that was not infected
by possible exposure to information that might encourage impermissible reasoning in

the jury room.

179  Looking first at the breach of proceeding suppression order contempt charges, it is not
necessary to be satisfied that the disclosures in the impugned publications did have
that effect on the trial or potential jurors. It is sufficient that the contraventions of the
order are of that character, since I am satisfied that the applicant’s case can permit the
conclusion, to the requisite standard, that each publication effectively contravened

and frustrated the terms of the proceeding suppression order.

180  The analysis that follows sets out, under seven separate headings, the characteristics
of the content of the impugned publications, which show that the applicant’s case is
capable of demonstrating that each was a ‘report of ... any part of [the Pell trials], and
any information derived from [those trials]” in breach of the proceeding suppression

order.

Characteristics of the person alluded to

Term used Impugned publication(s)

‘High-profile Australian known across the

world’ News Corp online articles
"High-profile status’

‘High-profile person’ Courier Mail article

‘Internationally prominent person’ Age online editorial

Daily Telegraph article

AFR online article 1
ngh—Prof,ﬂe person with a worldwide AFR online article 2
reputation
AFR article
2GB Breakfast segment
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5:32am Today Show segment
6:00am Today Show segment
7:02am Today Show segment

Age article

Age online article
SMH article

“Very high-profile figure’ AFR online article 1
AFR online article 2
AFR article

2GB Breakfast segment

‘Australian’ in a "high-profile” case AFR online article 2

‘Very well-known Australian’ Mamamia online article

‘Prominent Australian’ Business Insider online article

Characteristics of the offences

Term used Impugned publication(s)

News Corp online articles
Age online article

Age article

SMH article

AFR online article 1

AFR online article 2

AFR article

Mamamia online article

‘Serious crime’

Business Insider online article

2GB Breakfast segment

Daily Telegraph article
AFR online article 1

‘Awful crime’ . .
AFR online article 2

Mamamia online article
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2GB Breakfast segment
5:32am Today Show segment
6:00am Today Show segment

‘“Terrible crime’ Courier Mail article
‘Appalling crimes’ Age online editorial

The finding of guilt
Term used Impugned publication(s)

News Corp online articles
Daily Telegraph article
Age online article

Age article

SMH article
‘Convicted” and/or AFR online article 1
‘Convicted person” and/or AFR online article 2
‘Conviction’ AFR article

Business Insider online article
2GB Breakfast segment

5:32am Today Show segment
6:00am Today Show segment
7:02am Today Show segment

News Corp online articles
Courier Mail article
Daily Telegraph article

‘Guilty” and/or Age online editorial

‘Guilty verdicts” and/or AFR online article 1

‘Guilty [of] charges’ AFR online article 2
AFR article

Mamamia online article

Business Insider online article

A second trial
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Term used

Impugned publication(s)

‘Separate trial’

News Corp online articles

‘Face court again’ or
‘Return to court’

News Corp online articles
Age online article

Age article

SMH article

“First trial’
‘Further trial’
‘Separate allegations in sequential trials’

Age online article
Age article
SMH article

‘Related trial’
‘Second hearing’

Age online editorial

‘Another trial involving the same person’

Mamamia.com.au

Knowledge of suppression order

Term used

Impugned publication(s)

“The story we can’t report’

‘Suppression order ... to prevent the
publication of details of the person’s name or
the charges’

‘Details cannot be published by any media in
the country’

"Media ban’

News Corp online articles

‘Court censorship’
‘Secret scandal’

“We can’t tell you a word’

Courier Mail article

“Yet we can’t publish’
‘Prohibited from telling you about it’

‘The courts demand that you ignore the story
totally until they see fit’

Daily Telegraph article
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‘Ban’

‘Why the media can’t report on a high-profile
case’

‘A suppression order issued by the Victorian
County Court, which applies in all Australian
states and territories, has prevented any
publication of the details of the case, including
the person’s name or the charges’

Age online article
Age article
SMH article

‘Rampant use of suppression orders’

‘We are legally blocked from telling you any
details’

‘The Victorian County Court has blocked the
publication of details, including the
perpetrator’s name and the charges’

Age online editorial

‘A suppression order issued by the Victorian
County Court which applies “in all Australian
states and territories and “on any website or
other electronic or broadcast format accessible
within Australia’

‘“Why the media can’t report on a high-profile
case’

AFR online article 1
AFR online article 2
AFR article

‘The person’s name has been suppressed by the
Victorian County Court’

‘The suppression order applies to all Australian
states and territories’

Mamamia online article

‘A suppression order that prevents Australian
media reporting the identity of the person and
the charges they have been convicted of’

‘If and when the suppression order is lifted’

Business Insider online article

‘The person’s identity cannot be revealed
because of a suppression order issued by the
Victorian County Court’

‘Despite the suppression order’

2GB Breakfast segment
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‘The media here are prevented from naming
him’

‘Because of a legal ban imposed by the
Victorian County Court, I'm unable to reveal
the identity of this person, details of this case,

or their crime’

‘Orders by the court here in Australia don’t
apply overseas’

5:32am Today Show segment
6:00am Today Show segment
7:02am Today Show segment

International publications reporting

Term used

Impugned publication(s)

‘International publications are already
reporting on the case’

‘Details have been released on social media’

‘A Washington Post column on the story’

News Corp online articles

‘With but a few key strokes, people were
immediately directed to foreign websites
reporting the full details’

Age online editorial

‘The world is reading about it’

Courier Mail article

“You may have read the news online already’

Daily Telegraph article

‘“Word has got out widely online and through
social media’

‘Google searches for the person’s name surged
yesterday’

“Two of the top three search results on the
suppressed name showed websites that were
reporting the charges, the verdict and the
identity of the person in full. One of the
websites was blocked from viewing ... but its
content was republished on a number of other
sites’

‘The person’s name was subject to thousands of
tweets [that] both named the individual and

Age article
Age online article
SMH article
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the charges and posted links to online sites
where information was available’

“The wide dissemination of the suppressed
information online’

‘Global media companies’, “flouting’,
‘suppression order’

‘Global websites available in Australia
including ... The Washington Post and

National Public Radio were publishing the
news’

‘Other global websites including the Daily
Beast, which first reported the conviction’

‘The widespread reporting of the case globally
and on social media’

AFR online article 1
AFR online article 2
AFR article

‘Overseas websites may report on the story’

‘Australians could easily read the full story on
overseas sites’

Mamamia online article

‘In the global era, what has occurred has been
widely reported globally’

‘The name of the person has featured heavily
on social media in the last 24 hours’

‘Google searches for the person’s name surged
... and reveal widely (sic) coverage by
international media’

Business Insider online article

‘Despite the suppression order, we're told that
Google searches for the person’s name surged
yesterday particularly in Victoria, with two of
the top three results on the suppressed name
showed websites that were reporting the
charges, the verdict and the identity of the
person in full.” and ‘I can’t tell you who it is.
But I can also encourage you to get on Google
and start asking these questions: high profile
Australian, world-wide reputation, conviction
of an awful crime. And you’ll find out who it

4

is

2GB Breakfast segment
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‘International media [can/are able to] report on 5:32am Today Show segment

this high profile case without the same 6:00am Today Show segment

restrictions’ 7:02am Today Show segment

A case to answer in respect of the second element of sub judice contempt is found when
I am satisfied that there is evidence, taking the applicant’s evidence at its highest, that
can reasonably satisfy me of a practical and real tendency to prejudice the fair conduct
of the swimmers trial. This tendency is to be determined at the time of publication and
established objectively, by reference to the nature of the publication and the
circumstances in which it was made. Actual consequences are not relevant. For the
reasons | have already given, I am satisfied that there is a sufficient basis in the

evidence to be so satisfied by reference to the nature of the publications.

Accessing overseas articles

The applicant’s case was not simply that outlined thus far. The applicant went further,
contending that the publications also frustrated the proceeding suppression order
and/or interfered with the due administration of justice because they had a tendency
to encourage readers to search for the answers to the questions that they pose—
namely, who was the offender and what were the offences—suggesting that the

answers were readily discoverable via internet searches and social media.

It was in this context that the respondents argued that the applicant’s evidence did not
demonstrate that the overseas articles were capable of being accessed at the time of

publication of the impugned publications, and that this was fatal to the charges.

This submission rests on two discrete matters: the nature of the internet searches relied
on by the applicant as evidence of the accessibility of the overseas articles, and the

sequence of publication of the overseas articles and impugned articles.

Applicant’s search result evidence
In assessing the real and practical tendency of each publication, I can take account of
all the relevant circumstances. In doing so, the proper use to be made of the searches

conducted by the applicant’s solicitors is not the stark analytical assessment of which
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search terms returned what overseas articles. For the purpose of this submission, I
consider that the searches are evidence that is indicative of the kind of searches that
the ordinary reasonable reader might use in seeking further information after having

come across an impugned publication.

Those indicative searches would fall within a range from revealing nothing to locating
any one of the 17 overseas articles that I am satisfied were published before 6:00am on
13 December 2018, or to 26 overseas articles that were published before the first of the

impugned publications was removed from the internet.

Further, as I have already noted, the impugned publications themselves identified that
the information that they did not disclose and which was of interest to readers,
listeners and viewers was already available via internet searches. Taking the
applicant’s evidence at its highest, I can draw an inference that this was in fact the case

as at the time of those publication.

It is not to the point to submit, as the respondents did, that most of the impugned
publications do not directly identify an overseas article. That information existed and
was available online is sufficient to establish the requisite tendency of the publication
as a matter of practical reality. The fact that references to search engines locating
overseas articles were made in some of the impugned publications pacifies the sting
that the respondents contend for, as it is contrary to their submission that there was
no evidence of searches conducted at the time of publication, or shortly thereafter, that
would affirmatively demonstrate an overlap between the publication of overseas

articles and impugned publications.

Sequence of publication

As I have stated, I am also satisfied that the applicant’s case that the overseas articles
were in existence at the time the impugned publications were first published is
supported by sufficient evidence for me to conclude beyond reasonable doubt that

this was the case.

There was significant argument was directed to the chronology of publications, both
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impugned and overseas. What follows are my findings as to the sequence of
publication. For present purposes, taking the applicant’s evidence at its highest and
drawing all proper inferences from this evidence, I am persuaded that there is
sufficient evidence for me to conclude beyond reasonable doubt that, as a matter of
practical reality, the publications charged had the requisite tendency to interfere with

the due administration of justice.

The overseas publications relied on by the applicant appeared with publication
timestamps from various timezones. Additionally, it is clear from the face of a number
of articles that they were revised versions and had been first published at an earlier
time. Having assessed each article on its face and considered the contentions of the
parties, the following chronology identifies the sequence of publication of the
impugned and the overseas publications, and, in the case of the impugned
publications, their removal.4¢ For publications that I have concluded were published
within a specific time period, the order they appear reflects the earliest possible time
they could have been published, so as to draw the most favourable inference

reasonably open on the applicant’s case.

The entries in the chronology relating to the impugned publications are shaded for

emphasis, appearing in green for the time of publication and red for the time removed.

Time (AEDT) Publication
11 December 2018

Between 4:00pm and
12 December 2018 3:59pm.

12 December 2018

Black Christian News article published

9:43am The Daily Beast article published

Between 9:43am and 3:59pm | Gov’t Slaves article published

9:55am News Republic article published

1:06pm Radar Online article published

Approximately 3:00pm. Church Militant article 1 published

46

The reasons for my findings in respect of the timing of publication of the overseas publications is set
out in annexure 1 to these reasons.
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Fox News article published
Between 4:00pm and National Catholic Reporter article 1 published
13 December 2018 at 3:59pm | Now The End Begins article published

America Magazine article published
7:11pm Age online article published
13 December 2018
185e g;iﬁgg%%?;;i 15am The Washington Post article 1 published
2B:65t;; iﬁn 12:00am and New York Post article published
1:10am VOA News article published

Catholic News Agency article published
2:48am Catholic World Report article published

EurAsia Review article published
4:16am National Review article published
5:32am 5:32am Today Show segment published
5:41am 2GB Breakfast segment published

Courier Mail article published

Daily Telegraph article published
6:00am? Age};rticleg puIl)olished ’

Sydney Morning Herald article published
6:00am 6:00am Today Show segment published
6:16am Life Site article published
7:0lam Slate article published
7:02am 7:02am Today Show segment published
7:45am Mamamia.com.au online article published
8:41am The Washington Post article 2 published
9:00am Business Insider online article published
9:25am 2GB .Breakfast segment (podcast version)

published
9:54am Age online editorial published
10:24am Herald Sun online article published

&7 These publications were in hard copy and printed on the night of 12-13 November 2018.
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News.com.au online article published
Daily Telegraph online article published
Geelong Advertiser online article published
Advertiser online article published

Weekly Times online article published

Between 11:00am and
14 December 2018 at 10:59am

The Catholic Universe article published

11:29am The Washington Post article 3 published
11:38am The Hill article published
1:17pm AFR online article 1 published

Between 4:00pm and
14 December 2018 at 3:59pm

The Tablet article published

Church Militant article 2 published

Church Militant article 3 published

6:00pm (approx.) 2GB Breakfast segment (podcast version) removed
Herald Sun online article removed
News.com.au online article removed

6:01pm Daily Telegraph. online jarticle .removed
Geelong Advertiser online article removed
Advertiser online article removed
Weekly Times online article removed

11:41pm UPI article published

11:45pm AFR online article 2 published

14 December 2018

6:00am48 AFR article published

8:00am The Straits Times article published

3:39pm Asia Times article published

Between 4:00pm and
15 December 2018 at 3:59pm

First Amendment Watch article published

Richard Dawkins Foundation article published

15 December 2018

15 December 2018 at 6:15am

The Day article published

18 December 2018
1:01pm Age online article removed
19 February 2019
48 This publication was in hard copy and printed on the night of 13-14 November 2018.
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11:10am Mamamia.com.au online article removed
22 February 2019
AFR online article 1 removed
1:46pm
AFR online article 2 removed
6:04pm Business Insider online article removed

193  As a matter of practical reality, the real tendency can be demonstrated to the requisite
standard on the applicant’s evidence, because the impugned publications informed
their readers, listeners or viewers that relevant international media sources online
identified the person, the fact of his conviction, and other prejudicial details and such

international media sources existed.

194  The no case submission in respect of ground three must be dismissed.
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ANNEXURE 1 - FINDINGS OF PUBLICATION TIME OF OVERSEAS ARTICLES

Publication? Time of Reasons for finding
publication
(AEDT)50
(e) Black Christian News | Between 4:00pm on | The article appears with a publication
article 11 December and | timestamp of 11 December 2018
Vatican’s third most 3:59pm on (including a reference to the Daily Beast
powerful official cardinal 12 December 2018. | article, it was either published or
George Pell convicted on updated after the time of publication of
all charges he sexually that article(next entry).
abused choir boys in the The article makes reference to
1990s procedures of courts in the United
States, and I infer that the article was
published in the United States and
bears a date of publication in that
timezone.
(ee) The Daily Beast 12 December 2018 | The article appears with a publication
article at 9:43am timestamp of Dec 11 2018 5:43pm ET.
Vatican No 3 Cardinal
George Pell Convicted on
Charges He Sexually
Abused Choir Boys
(k) Gov’t Slaves article 12 December 2018 | The article appears with a publication
Vatican No. 3 Cardinal between 9:43am timestamp of 11 December 2018.
George Pell convicted on | and 3:59pm. The article adopts the title of the Daily
charges he sexually Beast article as its headline, contains an
abused choir boy...the abridged version of the content from
highest-ranking Catholic that article and contains prominent link
Church official to face at the bottom of the article stating
such criminal charges ‘Continue @ Daily Beast’, suggesting it
was drafted after that article was
published.
The reference to “US’ and then “World’
in the navigation banner appearing in
the applicant’s version of the article
allows an inference to be drawn that
the publication is based in the United
i The bracketed letters contained next to the name of each publication refer to the corresponding entries
in “Aide memoire 3 - Annexure B publications’ relied on by the applicant.
50 The respondents have assumed for the purpose of their aide memoir that any article published in the

United States was presumed to have been published according to Eastern Standard Time (GMT -5),
unless a specific timezone was identified. I have adopted the same approach with this table.
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States and so bears a date of
publication in that timezone.

article 1

Cardinal Pell found guilty
of all counts of sex abuse

at approximately
3:00pm.

(j) News Republic article | 12 December 2018 | The article appears with a publication

Vatican No. 3 Cardinal at 9:55am timestamp of 11 December 2018 at

George Pell convicted on 9:55am.

charges he sexually The article appears to be a syndicated

abused choir boys version of the Daily Beast article, and,
in light of the similar timestamps
between the two publications (differing
by less than 15 minutes), I infer that the
publication is also based in the United
States and so bears a date of
publication in that timezone.

(f) Radar Online article 12 December 2018 | The article appears with a publication

Vatican No. 3 official at 1:06pm timestamp of 11 December 2018 at

found guilty of sexually ‘21:06pm’".

abusing two choir boys: The article refers to a United States area

report - Cardinal George code, allowing an inference to be

Pell convicted in Australia drawn that the article was published in

of child assault the United States and bears a date of
publication in that timezone.
In the email sent by O’Neil to Lavelle
and Bachelard on 12 December 2018 at
4:15pm with the subject ‘Screenshots’,
the article appears in the first
screenshot and is described as having
been published ‘3 hours ago’.

(g) Church Militant 12 December 2018 | The article appears with a publication

timestamp of 11 December 2018.

The content of the related articles that
appear in the sidebar of the article
allows an inference to be drawn that
the article was published in the United
States and bears a date of publication
in that timezone.

In the email sent by O’Neil to Lavelle
and Bachelard on 12 December 2018 at
4:15pm with the subject ‘Screenshots’,
the article appears in the first
screenshot and is described as having
been published ‘1 hour ago’.

The article includes a link to the Age
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online article, I infer that it was
updated after being first published.

(x) Fox News article

Once-powerful Cardinal
convicted on sex-abuse-
related charges in
Australia

Between 4:00pm on
12 December and
3:59pm on 13
December 2018.

The article appears with a publication
timestamp of 12 December 2018, but
notes that the ‘last update” was on

13 December 2018.

[ infer that the article was first
published in the United States and
bears a date of publication in that
timezone.

(z) National Catholic
Reporter article 1
Cardinal Pell found guilty
of sex abuse, expected to
appeal, reports say

Between 4:00pm on
12 December and
3:59pm on 13
December 2018.

The article appears with a publication
timestamp of 12 December 2018.

The footer provides an address for the
publisher in Kansas City, Missouri, and
I infer that the publication is a news
outlet in the United States, and so bears
a date of publication in that timezone.

(dd) Now The End Begins
article

Cardinal George Pell, the
Vatican’s Third Most
Powerful Official,
Convicted in Australia of
Sexually Molesting Young
Choir Boys

Between 4:00pm on
12 December and
3:59pm on 13
December 2018.

The article appears with a publication
timestamp of 12 December 2018.

Having regard to the nature of the title
of the stories that appear in the sidebar
of the article and the image depicted of
Capitol Hill, an eagle and the flag of
the United States, I infer that the
publication is based in the United
States and bears a date of publication
in that timezone.

(m) America Magazine
article

Between 4:00pm on
12 December and

The article appears with a publication
timestamp of 12 December 2018.

Cardinal Pell, top adviser 3:59pm on 13 The title of the publication allows an

to Pope Francis, found December 2018. inference to be drawn that the article

guilty of “historical sexual was published in the United States and

offences’ bears a date of publication in that
timezone.

(c) The Washington Post | Between 13 The article does not appear with a date

article 1 December at or time of publication.

A top cardinal’s sex-abuse | 12:00am and 15 The article refers to the front page of

conviction is huge news in | December 2018 at | the Herald Sun and the Daily

Australia. But the media 6:15am

can’t report it there

Telegraph article and, in light of its
title, can be presumed to have not been
published before the morning of 13
December 2018.
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The Day article appears to be a
syndicated version of this article and I
infer that this article would have been
published no later than The Day article.

(a) New York Post article | 13 December 2018 | The article appears with a publication

Australian media barred | between 12:00am timestamp of 12 December 2018 at

from covering cardinal's and 2:57pm 10:57pm.

conviction The article refers to having been
‘Updated’, although it is unclear
whether the publication date and time
reflect the first version or any amended
version.
Given the focus of the article is on the
Australian media’s response to the
conviction and refers to the front page
of the Herald Sun, the Age article and
the Daily Telegraph article, I infer that
the article was published no earlier
than the morning of 13 December 2018.

(0) VOA News article 13 December 2018 | The earliest version of the article relied

Reports: Australian at 1:10am on by the applicant appears with a

Cardinal found guilty of publication timestamp of 12 December

sex abuse 2018 at 9:10am.
Having regard to the name of the
publication (Voice of America), I infer
that the article was published in the
United States and bears a date of
publication from that country.

(ff) Catholic News 13 December 2018 | The Catholic News Agency article

Agency article at 2:48am appears with a publication timestamp

Reports of Pell guilty of 12 December 2018 at 10:48am.

verdict emerge, despite Having regard to the location where

gag order the story was filed from (described in

(gg) Catholic World 13 December 2018 | the first line of the article as

Report article at 2:48am Washington DC), I infer that the

: publication is based in the United
Reports of Pell guilty o .
. . States and bears a publication time in

verdict emerge, despite )

gag order that timezone.
The article is largely identical to the

(I) EurAsia Review article | 13 December 2018 | ~ 11 1ic World R eport and EurAsia

Reports of Pell guilty at 2:48am Review articles bearing the same title.

verdict emerge despite On the face of all three article, I infer
that the Catholic News Agency article
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gag order

is the original version of the story, as
the letters CNA appear in the first
paragraph of each article, suggesting
that the EurAsia Review and the
Catholic World Report articles are
syndicated versions of the same story.

[ infer that all three articles were or
were likely published at or around the

same time.
(y) National Review 13 December 2018 | The article appears with a publication
article at 4:16am timestamp of 12 December 2018 at
Third-Ranking Vatican 12:16pm.
Official Convicted of Having regard to the article’s reference
Sexually Abusing Choir to an unrelated investigation in
Boys Pennsylvania, I infer that the
publication is a news outlet of the
United States, and so bears a date of
publication in that timezone.
(v) Life Site article 13 December 2018 | The article appears with a timestamp of
CdL. Pell to appeal jury’s at 6:16am 12 December 2018 at 2:16pm EST.
‘outrageous’ verdict
finding him guilty of
sexual abuse
(cc) Slate article 13 December 2018 | The article appears with a publication
Third-Highest Ranking at 7:0lam timestamp of 12 December 2018 at
Vatican Official Convicted 3:0Tpm.
Having regard to the publication’s
status as a major online news outlet in
the United States, I infer that the article
was published in the United States and
bears a date of publication in that
timezone.
(d) The Washington Post | 13 December 2018 | The article appears with a publication
article 2 at 8:41lam timestamp of ‘Dec 13 2018 at 8:41am

An Australian court’s gag
order is not match for the
Internet, as word gets out
about prominent
cardinal’s conviction

GMT+11".

(n) The Catholic Universe
article

Cardinal Pell found guilty

Between 11:00am
on 13 December
2018 and 10:59am

The article appears with a publication
timestamp of 13 December 2018.

Having regard to the slogan of the
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of sex abuse, expected to
appeal, reports say

on 14 December
2018

publication (‘Britain’s most trusted
Catholic newspaper’), I infer that the
article was published in the United
Kingdom and bears a date of
publication in that timezone.

(b) The Washington Post | 13 December 2018 | The article appears with a publication

article 3 at 11:29am timestamp of “Dec 13 2018 at 11:29am

Australian court convicts GMT+11".

once powerful Vatican

official on sex abuse-

related charges

(t) The Hill article 13 December 2018 | The article appears with a timestamp of
at 11:38am 12 December 2018 at 7:38pm EST.

Australian newspaper
complains of censorship
after gag order prevents
coverage of Catholic sex
scandal

(q) The Tablet article

Cardinal Pell found guilty
of sex abuse

Between 4:00pm on
13 December and
3:59pm on 14
December 2018.

The article appears with a publication
timestamp of 13 December 2018.

Having regard to the footer of the
article, which states that ‘“The Tablet is
the newspaper of the Diocese of
Brooklyn, serving Brooklyn and
Queens since 1908’, I infer that the
article was published in the United
States and bears a date of publication
in that timezone.

(h) Church Militant
article 2

Australian Prosecutor,
Judge Threaten Church
Militant Over Pell Story

Between 4:00pm on
13 December and
3:59pm on 14
December 2018.

(i) Church Militant article
3

Between 4:00pm on
13 December and

The article appears with a publication
timestamp of 13 December 2018.

The content of the related articles that
appear in the sidebar of the Church
Militant article titled “‘Cardinal Pell
found guilty of all counts of sex abuse’
allows an inference to be drawn that
publication is based in the United

Cardinal Pell’s Conviction | 3:59pm on 14 T
December 2018. States and bears a date of publication
in that timezone.
(w) UPI article 13 December 2018 | The article appears with a publication
Vatican adviser George at 11:41pm. timestamp of 13 December 2018 at

Pell convicted on abuse-
related charges

7:41am.

The nature of the stories in the
‘Trending Stories” and “Latest News’
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sections that appear in the sidebar of
the article, together with the formatting
of the corporate entity that appears in
the footer of the webpage (‘United
Press International, Inc.”) allow an
inference to be drawn that the
publication is based in the United
States and bears a date of publication
in that timezone.

(u) The Straits Times 14 December 2018 | The article appears with a publication
article at 8:00am. timestamp of "14 December 2018
Vatican official found 5:00am SGT [Singapore Time]'.

guilty of sex abuse

(r) Asia Times article 14 December 2018 | The article appears with a publication
Australian cardinal falls at 3:39pm. timestamp of "14 December 2018

silently on child sex
charge

12:39pm (UTC+8)".

(hh) First Amendment
Watch article

Some US news outlets are
complying with an
Australian gag order

Between 4:00pm on
14 December and
3:59pm on 15
December 2018.

The article appears with a publication
timestamp of 14 December 2018.

Having regard to the title of the
publication, I infer that the article was
published in the United States and
bears a date of publication from that
country.

(ii) Richard Dawkins Between 4:00pm on | The article appears with a publication

Foundation article 14 December and | timestamp of 14 December 2018.

Cardinal George Pell 3:59pm on 15 The respondents have assumed in their

Reportedly Convicted of | December 2018. aide memoir that the publication bears

Child Sex Abuse Amid a date of publication in the United

Gag Order in Australia States, which I adopt for the purpose of

this ruling.

(s) The Day article 15 December 2018 | The article appears with a publication

at 6:15am timestamp of 14 December 2018 at

Cardinal’s sin, and why
the media can’t report it

2:15pm.

The article makes reference to
procedures of courts in the United
States. I infer that the article was
published in the United States and
bears a date of publication in that
timezone.

(aa) National Catholic

Between 4:00pm on

The article appears with a publication
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Reporter article 2

Column: With his
treatment of Cardinal Pell,
Pope Francis shows his
clericalism

15 December and
3:59pm on 16
December 2018.

timestamp of 15 December 2018.

Having regard to the finding that I
made regarding the other National
Catholic Reporter article (‘Cardinal Pell
found guilty of sex abuse, expected to
appeal, reports say’), I infer that the
publication is based in the United
States and bears a date of publication
in that timezone.

(p) The Mice Times of
Asia article5!

The Pope fired a cardinal
accused of pedophilia (sic)

I am unable to
determine a precise
time of publication
for this article,
except to say that it
appears to have
been published
between 12 and 14
December 2018.

The article appears with a publication
timestamp of 13 December 2018.

This publication makes no reference to
the conviction at all. At its highest, it
particularises the charges as being
‘pedophilia’ rather than “historical
sexual abuse’.

(bb) Patheos article52

Top Vatican official
Cardinal George Pell
convicted of sexually
abusing choir boys

I am unable to decipher the publication timestamp that

appears on the copy of the article relied on by the applicant
and so am unable to determine the time of publication.

51 Not included in the table in my Reasons.
52 Not included in the table in my Reasons.
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ANNEXURE 2 - COPIES OF THE IMPUGNED PUBLICATIONS

Herald Sun online article
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News.com.au online article
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Hadcnal World | Liseatyle | Trawel Enteriainment | Technoiigy Finance | Spoat m}
- 1

It"s the biggest story in Anstralia bof news.com.an is not allowed to report the details, this is the reazon why.

"

Charis Ching E-ChariaChang2 O DECEMBER 13, 2018 1213P

NATION'S
BIGGEST
STORY

Caally Tedegraph front page: Sourmestupnien’

A high-profile Anstralisn known actoss the world has been convicted of a serious
crime bt the details cannot be published by any medis in the conntry.

The person was found gnilny in the Victorian County Conrt bat a suppression order
was put o place to prevent the publication of details of the person’s name or the
charges_ This is becsuse the person is duoe to face court again for a separate trial in
March and publication of the conviction might prejudice the case.

While it's common for courts to take this action, the person’s hizh-profile status has
meant international publications are already reporiing on the case and details have
besn released on social media.

Wews Corp Australia, the publisher of news com s, is challenging the ban.

The Daily Telegraph described it as “the Nation's Biggzest Story™ and said the media
ban was an “archaic curt on freedom of the press in the corrently digitally connected
world™.

“Chur political representatives need to fix those laws which min contrary to the
universal principles of the open adminisoration of justice,” The Davly Telegraph
editorial stated. “We believe you have the right to know this story now and without
any further delay.”

Wictoria uses more suppression orders than any other state in Anstralia but their

effeciveness is being questioned in the internet era.

An editorial in The 4ge said the rampant use of suppression orders by Victorian
courts had become “almost absurd™ in the digital era and seeking to censor
information had become futile.

It also pointed to & review by retired judge Frank Vincent of Victoria’s 2013 Open
Courts Act that suggested it was probably “wishfol thinking™ to believe 8 media gag
could stop information being put on social media, Blogs or other sources.
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National | World | Uisesfyle | Travel | Entertainment | Technology | Financs | Sport
A Washington Post column on the story noted Australia’s laws and said that
suppression orders were “almost unheard of in the United States™.

“They are true anachronisms in the digital age, where information, thankfully. can’t
be shut up mn a padlocked barmm ™ the columnist Margaret Sullivan said.

Tomorrow s front page of The Daily Telegraph
pic.twitter.com{ivQj PswBEM
— ben english ((@bennyglish) December 12, 2018
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Courier Mail article

_1 LTI L 0NV WL CST (O COURMLMAAL LB

COURT CENSORSHIP1 m w m m
mnuthmu

RIGHT:!
To /{/4 'l

NESSNTTS Po 2 TDO0RIAL 230

COURT (ENSORSHIP 23

SECRET -=‘-‘“-~="'=
'SCANDAL .5

SC:BZO 79 RULING
The Queen v The Herald & Weekly Times Pty Ltd & Ors (Ruling No 2)



Geelong Advertiser online article
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Daily Telegraph article
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NATIONAL VICTORIA COURTYS

Why the media is unable to report on
a case that has generated huge

interest online

Sy Patnck O'Nedl & Michae! Bachetard
12 December 2018 — 7:11pm

A very high-profile figure was convicted on Tuesday of a serious crime, but we are unable to
report their identity due to a suppression order.

The person, whose case has attracted significant media attention, was convicted on the second
attempt, after the jury in an earlier trial was unable to reach a verdict. They will be remanded

when they return to court in February for sentencing.

Suppression orders are widely used In Victoria

A suppression order issued by the Victorian County Court, which applies in all Australian states
and territories, has prevented any publication of the details of the case including the person’s
name or the charges. It was imposed after the court accepted that knowledge of the person’s
identity in the first trial might prejudice a further trial being held in March.
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Google searches for the person’s name surged on Wednesday, particularly in Victoria. Two of
the top three search results on the suppressed name showed websites that were reporting the
charges, the verdict and the identity of the person in full.

One of the websites was blecked from viewing by Australian residents, but its content was
republished on a number of other sites.

On Wednesday afternoon, the person’s name was the subject of thousands of tweets. The
tweets both named the individual and the charges and posted links to online sites where the
information was availabla.

A number of readers contacted us asking why we were not reporting this major issue in the
public interest. We, like all media organisations, are regquired by law to adhere to suppression
orders and breaching such a suppression order is taken vary serioushy by the couwrt, and could
lzad to charges of contempt of court.

Wictoria wses more suppression orders than any other jurisdiction in Australia, with the state
accounting for more than half of such orders nationally.

The wide dissemination of the suppressed information online, however, highlights the
challenges of the suppression regime in some high-profile cases of public interest.

A vear-long review of Victoria's 2015 Open Courts Act by retired judge Frank Vincent called
into guestion the function and efficacy of suppression orders in an intermet age.

Even if major media organisations were geggad, nothing could prevent a case from being
canvassed on social media, blogs and mvriad other channels, he said.

A view to the contrary is “most likely to represent wishful thinking than reality”, Justice
Vincent found, and a “real world"” approach is required.

Despite this, and the principles of transparent justice enshrined in the Open Courts Act,
Victorian judges were “troublingly” issuing as many suppression orders as they ever wera.

The Vincent report made 18 recommendations, none of which has been implemented by the
state government.

Patrick 0'Neil
Patrick OMeil is The Age's PM news aditor
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Michael Bachelard is Fairfax’s foreign editor and the investigations editor at The Age. He hias workad in
znberra, Melboume and lakarta as Indonesia comespondent. He has written teo books and won multpls
awards for joumnalism, including the Gold Walkley in 2017,
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NATIONAL VICTORIA EDITORIAL

Rampant use of suppression orders
has become absurd

13 December 2018 — 9:54am

The rampant use of suppression orders by Victorian courts has become almost absurd; in the
digital era news reports and other information instantly span the world, amplified by social
media. Seeking to censor information has become futile, as the international coverage of a case
we can not tell you about in any detail demonstrates beyond reasonable doubt.

We are legally blocked from telling you any details because the internationally prominent
person found guilty of appalling crimes will face a related trial next year. The Victorian County
Court has blocked the publication of details, including the perpetrator’s name and the charges,
in the belief it could prejudice the jury in the second hearing.

Victorian courts issue more suppression orders than the rest of Australia's states and territories
combined. THE AGE

This is standard practice.

Suppression orders have a noble genesis; they are intended to help ensure a fair trial by
preventing jurors from being influenced by media coverage.
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In a review last year, former Court of Appeal Judge Frank Vincent found that of the 1394 orders
made between 2014 and 2016, 22 per cent were blanket bans that failed to say what was being
suppressed.

We believe this overuse is insidious and against the public interest, an argument we
comprehensively set out only months ago in a series of articles examining the unfettered use of
censorship and secrecy by government and their agencies, and by the judiciary.

None of the 18 recommendations in the Vincent report has been implemented. The Age calls on
the Andrews government to implement them all without any further delay.

Blind justice is an unimpeachable principle.

But Justices blind to reality are undermining freedom of speech and the public’s right to know
how well the system their taxes fund might be working.

The courts should no longer quixotically resort to the overuse of suppression orders. They
ought to take greater responsibility for managing and instructing jurors about their duty to
disregard media reports.

The jury system has proved so valuable because juries are carefully vetted, and are usually
made up of a combination of intelligent, decent people with much combined life experience,
not because they are not supposedly unable to read, hear or watch any associated coverage.

The case in point demonstrates beyond reasonable doubt the need for change. It involves one
of the most important issues that exist, and The Age believe that the suppression order, which
could lead to a contempt of court conviction were it breached, has harmed the public interest
by curbing community debate for many months.

People are not only being deprived of crucial information, they are not being informed why
they are not being informed.

The convicted person will be remanded in custody in February after a sentencing hearing.
Online searches of the person’s name rocketed only hours after the guilty verdicts. With but a
few key strokes, people were immediately directed to foreign websites reporting the full details.

The courts should lift the suppression order; the public interest in covering this case exceeds
the purpose the order is clearly not serving. Enough is enough.

+ A note from the editor - Subscribers can get Age editor Alex Lavelle's exclusive weekly
newsletter delivered to their inbox by signing up here: www.theage.com.au/editornote
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Judge slams 'flagrant' media over world's
worst kept secret

A judge in Victoria's County Court has accused media companies of flagrantly breaching of a confidential
suppression order in a high-profile confidential case, warning that "important people in the media” are facing

the prospect of jail.
The high-profile case returned to court on Thursday to discuss global media companies flouting the
22
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in relation to an Australian who has been convicted of a serious crime after a Victorian jury

suppression order
found the person guilty of charges this week.

The judge indicated on Thursday he was "angry” at the way the case had been reported across social media,
global media sites available in Australia and local media, which have reported the suppression order without
revealing the identity of the individual involved.

Local coverage of the story angered Peter Kidd, the chief judge of Victoria's County Court.

"It is just breathtaking," the judge said, claiming the media were "bringing inappropriate and improper
pressure upon me to vary or revoke my suppression order”.

"Given how potentially egregious and flagrant these breaches are, a number of very important people in the
media are facing, if found guilty, the prospect of imprisonment and indeed substantial imprisonment," he
said.

Advertisement

"You are supposed to leave the bench when you are angry, but I'll stay for a bit longer to finish this hearing
off,” the judge said.

Local publications including The Age, the Herald Sun, Ten and SBS are applying to have the suppression
order lifted in a hearing on Friday

Global websites available in Australia including the Jeff Bezos-owned The Washington Post and National
Public Radio were publishing the news on Wednesday and Thursday including in push notifications to
Australians with the Washington Post app.

The suppression order issued by the Victorian County Court applies in "all Australian states and territories”
and "on any website or other electronic or broadcast format aceessible within Australia”.

Other global websites including the Daily Beast, which first reported the conviction, have geoblocked the
reports to Australian readers.

"We understood there could be legal, and even eriminal, consequences if we ran this story,” Daily Beast
editor Noah Shachtman told the Post. "[This is] major, major news. The public deserves to know about it."

The New York Times, a fierce rival of the Post, is yet to publish a story. Its Australian bureau chief, Damien
Cave, indicated that was because it had "reporters on the ground in Australia" through its local bureau. The
Guardian, which also has local reporters, was also yet to publish a story.

Adverdsement

Major Australian news outlets on Thursday were forced to carry eryptic front pages about the case explaining
that significant news had unfolded but could not be reported.
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"It's the nation's biggest story," The Daily Telegraph's headline sereamed in a full front-page story. "A high-
profile Australian with a worldwide reputation has been convicted of an awful erime.”

The Age ran a front-page story headlined "why media can't report on a high-profile case".

"A very high-profile figure was convicted on Tuesday of a serious erime, but The Age is unable to report their
identity due to a suppression order."

The widespread reporting of the case globally and on social media has sparked a debate about the application
of suppression orders - almost unheard of in the United States - despite being quite common in Australia.

Reports that Victoria accounts for 52 per cent of Australian suppression orders has led to it being labelled the
"Suppression State” on social media.

Victorian Premier Daniel Andrews said he was "not able to speak about [the case] as much as I'd like to" but
has vowed to fully implement the recommendations of an independent review into the state's suppression
orders in this term of government.

Advertizement

"o one should underestimate our absolute resolve to deliver on the findings of the recommendations that
were made by former Justice Vincent, accepted by our government, work began in the last term, and it will be
completed in this term," he said.

In the September 2017 report by retired judge Frank Vincent, he called for a "real-world" approach after
finding there was nothing to prevent cases being discussed on social media, blogs and myriad other channels.

However others including Julian Assange's barrister and adviser Greg Barns are defending the court’s
actions.

"The lack of regard for fair trials is sickening," he tweeted.

Maost Viewed In news

5. A eredit erunch is what happens when too many regulators intervene in

markets

= & mins ago
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2GB Breakfast segment

SC:BZO

Transcript

Station: 2GB

Program: BREAKFAST

Compere: CHRIS SMITH

Date: 13/12/2018
Time: 05:41

Summary 1D: X00077157333

Item: SMITH MENTIONS THE DAILY TELEGRAPH REPORTS A HIGH PROFILE
AUSTRALIAN WITH A WORLDWIDE REPUTATIOMN HAS BEEN CONVICTED
OF AN AWFUL CRIME.

Audience: Mzl= 16+ Femnale 16= All people:
Wik Ni& A
CHRIS SMITH: Back home and there's an unusual story on the front

pages, but we can't tell you what it is. True. The Daily
Telegraph reports the case is that of a high profile
Australian with a worldwide reputation who's been
convicted of an awful crime. Now, the Sydney Morning
Herald says it's a very high profile figure who's been
convicted of a serious crime but the person's identity
cannot be revealed because of a suppression order
issued by the Victorian County Court. Now, it's
reported the person whose case has attracted
significant media attention was convicted on the
second attempt after the jury in an earlier trial was
unable to reach a verdict. Now, I'm saying this very
carefully because I've got to be. The person is due to
return to court in February for sentencing.

Mow despite the suppression order, we're told Google
searches for the person’s name surged yesterday
particularly in Victoria, with two of the top three
results on the suppressed name showed websites that
were reporting the charges, the verdict and the
identity of the person in full. 5o as | said | can't tell you

whao it is. But | can also encourage you to get on Google
and start asking these questions: high profile
Australian, worldwide reputation, conviction of an
awful crime. And you'll find out who it is.

* * End * *
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5:32am Today Show segment

SC:BZO

Transcript

Station: CHANMEL 9

Program: TODAY

Compere: NEWSREADER

Date: 13/12/2018
Time: 05:32

Summary 1D: X00077157423

Item: THE VIC COUNTY COURT HAS IMPOSED BANS TO MEDMA REPORTS
ABOUT A HIGH-PROFILE AUSTRALIAN'S CONVICTION WHILE
INTERMATIONAL MEDIA OUTLETS CAN. MULTIPLE MEDIA OUTLETS HAVE
EXPRESSED THEIR ANGER OVER THE BAN, INCLUDING THE AGE.

Audience:

Male 16+
N/&

Female 16+ Al praple
WA )

NEWSREADER:

REPCRTER:

NEWSREADER:

A high profile Australian with a worldwide reputation
has been convicted of an awful crime. But the media
here are prevented from naming him.

Let's go live to Today Melbourne reporter Christine

Ahern. Chris, what more can you tell us?

[Live cross)

Lara, very little, unfortunately. Because of a legal ban
imposed by the Victorian County Court, I'm unable to
reveal the identity of this person, details of this case, or
their crime. All | can tell you is that we here at Nine
believe this is a story that needs to be told. And we,
and other members of the Australian media, are
working very hard to be able to bring you at home the
full story. The major newspapers around the country
are obviously also very restricted in what they can
report on, and they have taken to their pages to vent
their frustration today. For instance, The Age
newspaper here in Melbourne on their front page says:

why media can't report on a high profile case. Orders
by the court here in Australia don't apply overseas, so
international media can report on this high profile case
without the same restrictions. But other than saying
that this person is due back in court in February, Lara,

that is all | can say for now.

Alright, Christine. Thank you.

* * End * ®

TRANSCRIPT PRODUCED BY |SENTIA
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6:00am Today Show segment

Transcript

Station CHANNEL 9 Date: 13/12/2018
Program:  TODAY Teme: 06:00
Compere.  NEWSREADER Summary 1D X00077157380
ftem: A HIGH PROFILE AUSTRALIAN HAS BEEN CONVICTED OF AN AWFUL

CRIME, BUT MEDIA CANNOT REPORT DUE TO A SUPPRESSION ORDER.

Audenie My iée feram ife L0 jesye
MR A NA
NEWSREADER: A high profile Australian with a worldwide reputation

has been convicted of an awful crime. But the media
here are prevented from naming them.

Live to Today Melbourne reporter Christine Ahern.
Chris, what more can you tell us?

[Live cross)

REPORTER: Lara, unfortunately, not very much, apart from saying
that because of a legal ban imposed by the Victorian
County Court, | am unable to report on the identity of
this person, details of the case, or their crime, All | can
tell you is that we here at Nine believe that this is a
very important story that needs to be told. And we,
and other members of the Australian media, are
working hard to be able to bring it to you in full at
home, Obviously, our major newspapers are also very
restricted in what they can report on and have taken to
their pages to vent their frustration.

Here in Melbourne, The Herald Sun front page screams:
Censored, The world is reading a very important story
that is relevant to Victorians. The Herald Sun Is
prevented from publishing details of significant news.
But trust us, it is a story that you deserve to read.

Orders by the court issued here in Australia don't apply
overseas, which means that international media can
report on this high profile case without the same
restrictions. But other than saying that this person is
due back in court in February, for now, that's all I'm
legally able to tell you.

Lara.

NEWSREADER: Alright, Christine. Thank you.

- . End ». -

TRANSCRIPT PRODUCED BY ISENTIA
www .isentia.com

106 RULING
The Queen v The Herald & Weekly Times Pty Ltd & Ors (Ruling No 2)



7:02am Today Show segment

SC:BZO

Transcript

Station: CHANNELY
Program  TODAY

Date 13/12/2018
Time 07:02

Compere.  LARA VELLA, BRENTON RAGLESS.  Summary ID  X00077157999
DEB KNIGHT AND ERIN MOLAN

Item: UVE CROSS TO CHRISTINE AHERN. CHANNEL 9 REPORTER ABOUT THE
VIC COUNTY COURT RESTRICTING THE MEDIA FROM REPORTING ON A
HIGH-PROFILE AUSTRALIAN'S CONVICTION,

atance Mae b
na

ferau b A pacon
~a e

DEB KNIGHT:

CHRISTINE AMERN:

DEB KNIGHT:

Alright, let's go to our top story for you this morning
now. And a high profile Australian with a worldwide
reputation has been convicted of a crime but the
media here are being prevented from naming them.
Let’s go live to our Today Melbourne reporter Christine
Ahern.

Chris, what can you tell us?

[Live cross)

Deb, very little unfortunately. Because of a legal ban
imposed by the Victorian County Court, | am unable to
reveal the identity of this person, details of the case or
their crime. All | can tell you is that we here at Nine
believe that it is very important that we are able 1o tell
this story and that we and other members of the
Australian media are working very hard to be able to
do so

Of course, our major newspapers around the country
are also very restricted in what they can report on and
they've taken to their front pages to vent their anger
and frustration. Here in Melbourne, the Herold [audio
skip] front page reads censored: the world is reading 3
very important story that is relevant to Victorians, the
Herold Sun is prevented from publishing details of this
significant news, but trust us it's a story you deserve to
read.

Court orders imposed here in Australia don't apply
overseas, 50 international medis are able to report on
this story without the same restrictions. Rest assured,
2z soon as we are allowed to we will bring you more
details on this case. This person is due again in court in
February. For now that's all 'm able to say. Deb.

[End of live cross)

Alright, Christine Ahern there,
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CERTIFICATE

I certify that this and the 112 preceding pages are a true copy of the reasons for ruling
of the Honourable Justice John Dixon of the Supreme Court of Victoria delivered on
4 December 2020.

DATED this fourth day of December 2020.
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