IN THE SUPREME COURT OF VICTORIA
AT MELBOURNE

COMMERCIAL COURT

GROUP PROCEEDINGS LIST

No. S ECI 2023 05830

BETWEEN
JEREMEY CLARKE
Plaintiff
-and-
JB HI-FI GROUP PTY LTD (ACN 093 114 286)
Defendant

AMENDED DEFENCE
(filed pursuant to Order 2(a) of the Honourable Justice Delany dated 10 July 2025)

Date of Document:  2-August2024 7 August 2025 Solicitors Code: 420

Filed on behalf of: The Defendant

Prepared by: Herbert Smith Freehills Kramer Telephone: (03) 9288 1946
Level 24, 80 Collins Street Ref: 82705842
Melbourne VIC 3000 Email:

Ruth.Overington@hsfkramer.com

To the Plaintiffs Further Amended Statement of Claim (FASOC) dated 42-June—2024 10 July

2025, the Defendant (JB Hi-Fi) says as follows:

Note: Unless otherwise stated, or required by context, capitalised and abbreviated terms in this
Defence have the same meaning as those in the FASOC. The headings included in this Defence

~are included for convenience only and JB Hi-Fi makes no admissions in relation to them.
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to 3 years only), Navigation (up to 3 years only), Portable DVD/MP3s (up to 3
years only);”
(iii)  “Your JB Hifi Extended Care Plan must be purchased with the correct
electronics item and price range at time of purchase of the item;”
Particulars

JB Hi-Fi web pages containing the statements included at paragraph 16(c)

above as at:

February 2011: http://www.jbhifionline.com.au:80/hi-fi-home-
audio/accessories/jb-hifi-extended-warranty-audio-dvd-2-years-501-1000-
2ewadv1000/279103

March 2012: http://www.ibhifionline.com.au:80/hi-fi-home-
audio/accessories/jb-hifi-extended-warranty-audio-dvd-2-years-501-1000-
2ewadv1000/279103

January 2013: http://jbhifionline.com.au/hi-fi-home-audio/accessories/jb-
hifi-extended-warranty-audio-dvd-2-years-501-1000-2ewadv1000/279103

May 2013: http://www.ibhifionline.com.au:80/hi-fi-home-
audio/accessories/jb-hifi-extended-warranty-audio-dvd-2-years-501-1000-
2ewadv1000/279103

(d) it says further that the following information appeared on the JB Hi-Fi Online Store on
or about the dates identified below:

(i) from about February 2011 until about October 2011, under the heading
“Consumer Guarantees, Warranties & Refunds Understanding your Rights
under Australian Consumer Law for Consumer Electronic Devices & Home
Entertainment Products”

- “The Australian Consumer Law protects consumers by giving them
certain guaranteed rights when they buy goods and services. For
example, the Law requires that goods must be free of defects, and do
what they are meant to do”;

- “Services must be carried out with care and skill”;






(e)
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- “You are entitled to a replacement or refund for a major failure if the goods
fail to be of acceptable quality”;

- “You are also entitled to have the goods repaired or replaced if the goods
fail to be of acceptable quality and the failure does not amount to a major
failure”;

- “Consumer Guarantees have no set time limit — depending upon the price
and quality of goods, consumers may be entitled to a remedy after any
manufacturer’'s warranty or extended warranty has expired”;

- “For JB Hi-Fi's comprehensive Warranty and Refund Policy please click
here”;

Particulars

JB Hi-Fi web page containing the text included at paragraph 16(d) above:
http://www.bhifionline.com.au/returns/Information/74.

it says further that on the JB Hi-Fi Online Store from in or about February 2011 until

at least May 2012 was a brochure titled “Consumer Guarantees Understanding your

Rights Consumer Electronic Devices & Home Entertainment Products Voluntary

Warranty Guide January 2011” which included the following statements:

(iy “The Australian Consumer Law protects consumers by giving them certain
guaranteed rights when they buy goods and services. For example, the Law
requires that goods must be free of defects, and do what they are meant to do.
Services must be carried out with care and skill. These rights, which the Law
says automatically apply whenever goods or services are supplied to a
consumer, are called “Consumer Guarantees”,

(i)  “Our goods come with guarantees that cannot be excluded under the Australian
Consumer Law. You are entitled to a replacement or refund for a major failure
if the goods fail to be of acceptable quality. You are also entitled to have the
goods repaired if the goods fail to be of acceptable quality and failure does not

amount to a major failure”;
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Whether a specific failure breaches a Consumer Guarantee and a
consumer is entitled to a remedy under the ACL will depend on the
circumstances. Consumer Guarantees have no set time limit but
generally last for an amount of time that is reasonable to expect in the
circumstances, given factors including the cost and quality of the
goods, the use made of the goods or any representation made by the
supplier or manufacturer. Consumer Guarantees may continue even at
the expiry of the Manufacturer's warranty for the goods or this
Extended Care Plan. The exact amount of time that Consumer
Guarantees last in the case of a specific purchase varies depending on
the circumstances. Consumers with a claim for breach of a Consumer
Guarantee should contact the supplier of the goods at first instance. If
you are unable to reach resolution with the supplier as to the remedy,
you should seek independent advice and/or contact the ACCC or your
state/territory fair trading body” (save that for the February 2022 JB Hi-
Fi Extra Care Product and the October 2023 JB Hi-Fi Extra Care
Product, the references to ‘Extended Care plan’ are varied to ‘Extra
Care plan’);

Under the heading “The ACCC's Contact Details”, “Australian
Competition and Consumer Commission: 1300 302 502, Indigenous
hotline: 1300 303 143, ‘www.accc.gov.au’™;

Under the heading ‘A Comparison of ACL Rights and Remedies and
the Features Provided By the Extended Care Plan’ and immediately
prior to a table comparing certain ACL rights and remedies within the
benefits of the Repair Cover and Replacement Cover plans, “The
following table is a summarised comparison of Consumer Guarantees
and the protections offered by this Extended Care Plan. Please note
that this table is a summary only and is not a substitute for obtaining
legal advice on the ACL and reading the full Terms and Conditions of
the Extended Care Plan contained in this document, as certain
limitations and exclusions apply in certain circumstances, including an
exclusion if you fail to use your appliance in accordance with the
manufacturer’s care instructions or if the appliance is accidentally
damaged. In addition, you can visit www.accc.gov.au for more
information on the Consumer Guarantees. Please note that, in addition
to the protections below, you may have additional rights against a
manufacturer under a manufacturer’s warranty” (save that for the
February 2022 JB Hi-Fi Extra Care Product and the October 2023 JB
Hi-Fi Extra Care Product, the references to ‘Extended Care plan’ are
varied to ‘Extra Care plan’);

Contained a table comparing ACL rights and remedies for certain
protections with the relevant May 2016 to October 2023 JB Hi-Fi
Extended Care Products;
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February 2014 JB Hi-Fi Extended Care Product at pages four and six; the July
2014 JB Hi-Fi Extended Care Product at pages four and six; the January 2016
JB Hi-Fi Extended Care Product at pages four and six; the May 2016 JB Hi-Fi
Extended Care Product at pages four, seven, eight and nine; the August 2017
JB Hi-Fi Extended Care Product at pages four, seven, eight and nine; the
February 2018 JB Hi-Fi Extended Care Product at pages four, seven, eight and
nine; the October 2018 JB Hi-Fi Extended Care Product at pages four, seven,
eight and nine; the October 2020 JB Hi-Fi Extended Care Product at pages four,
five, seven and nine; and the August 2021 JB Hi-Fi Extended Care Product at
pages four, five, seven and nine;

(e) it admits that the following JB Hi-Fi Extended Care Products contained express

representations that the services included technical product support, including access

to a toll free telephone number:

Particulars

The July 2011 JB Hi-Fi Extended Care Product at pages 2 and 7; the February
2014 JB Hi-Fi Extended Care Product at pages 4 and 7; the July 2014 JB Hi-
Fi Extended Care Product at pages 4 and 7; the January 2016 JB Hi-Fi
Extended Care Product at pages 4 and 7; the May 2016 JB Hi-Fi Extended
Care Product at pages 4, 5 and 10; the August 2017 JB Hi-Fi Extended Care
Product at pages 4, 5 and 10; the February 2018 JB Hi-Fi Extended Care
Product at pages 4, 5 and 10; the October 2018 JB Hi-Fi Extended Care
Product at pages 4, 5 and 10; the October 2020 JB Hi-Fi Extended Care
Product at pages 4, 5 and 10; the August 2021 JB Hi-Fi Extended Care Product
at pages 4, 5 and 10; the February 2022 JB Hi-Fi Extra Care Product at pages
4, 5 and 10; and the October 2023 JB Hi-Fi Extra Care Product at pages 4, 5
and 10;

The July 2011 JB Hi-Fi Extended Care Product included the following wording:

“We will provide You with advice on technical problems in relation to Your
Product during normal business hours (Monday to Friday 9am — 5pm EST).
You can access this benefit by phoning our Toll Free number in Australia
1800 008 104 or You <can email Your query to
lumleyassist@lumley.com.au.

For computers/notebooks and printers, the technical support is limited to
advice in relation to technical problems with hardware (the
computer/notebook or printer itself) and/or the software supplied with the
Product when purchased or installed prior to purchase by the
manufacturer. Manufacturer installed software includes, but is not limited
to:

e Anti Virus software

* Operating System (eg Windows or Mac OS)
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(i) it wil
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Extended Care Plan. Please note that this table is a summary only and is
not a substitute for obtaining legal advice on the ACL and reading the full
Terms and Conditions of the Extended Care Plan contained in this
document, as certain limitations and exclusions apply in certain
circumstances, including an exclusion if you fail to use your appliance in
accordance with the manufacturer’s care instructions or if the appliance is

accidentally damaged. In addition, you can visit www.accc.gov.au for

more information on the Consumer Guarantees. Please note that, in
addition to the protections below, you may have additional rights against
a manufacturer under a manufacturer’s warranty”;

in the February 2022 JB Hi-Fi Extra Care Product and the October 2023
JB Hi-Fi Extra Care Product that “[t]he following table is a summarised
comparison of Consumer Guarantees and the protections offered by this
JB Hi-Fi Extra Care Plan. Please note that this table is a summary only
and is not a substitute for obtaining legal advice on the ACL and reading
the full Terms and Conditions of the JB Hi-Fi Extra Care Plan contained
in this document, as certain limitations and exclusions apply in certain
circumstances, including an exclusion if you fail to use your appliance in
accordance with the manufacturer’s care instructions or if the appliance is

accidentally damaged. In addition, you can visit www.accc.gov.au for

more information on the Consumer Guarantees. Please note that, in
addition to the protections below, you may have additional rights against
a manufacturer under a manufacturer’s warranty”;

rely upon the full terms and effect of the 2011 to 2023 JB Hi-Fi Extended

Products at trial;

(c) it otherwise denies the allegations in paragraph 22.

To paragraph 23:

(a) it refers to and repeats its response in paragraph 22 above;
























(d)

(e)

(ii)

(iii)
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says further that at all times from in or around January 2011 to in or around
December 2013 it displayed on the JB Hi-Fi Online Store information regarding
a customer’s rights under the ACL;

Particulars

Samples of JB Hi-Fi web pages that contain statements included at
paragraph 30(c)(ii) above:

(i) February 2011: http://www.jbhifi.com.au/corporate/consumer-
guarantees-warranties-refunds/;

(ii) January 2012:  http://www.jbhifi.com.au/corporate/consumer-
guarantees-warranties-refunds/;

(iii) January  2013:  http://www.jbhifi.com.au/corporate/consumer-
guarantees-warranties-refunds/;

(iv) December 2013: http://www.jbhifi.com.au/corporate/consumer-
quarantees-warranties-refunds/;

otherwise denies the allegations in paragraph 30(c);

to paragraph 30(d), it:

(i)

(ii)

admits that during the period from in or around January 2011 to in or around
December 2013 the short description of the JB Hi-Fi Extended Care Product
which appeared on the JB Hi-Fi Online Store included a statement that “[flor
further details and Terms & Conditions of the JB Hifi Extended Care Plan,

please email orders@jbhifionline.com.au for a brochure”;

otherwise denies the allegations in paragraph 30(d);

to paragraph 30(e), it:

(i)

(iif)

admits that during the period from in or around January 2011 to in or around
December 2013 the short description of the JB Hi-Fi Extended Care Product,
as alleged in ASOC [30(e)], which appeared on the JB Hi-Fi Online Store varied,
admits that during the period from in or around January 2011 to in or around
December 2013 statements in the nature of ASOC [30(e)(i)] to [30(e)(v)] and
[30(e)(vii)] appeared on the JB Hi-Fi Online Store;

denies ASOC [30(e)(vi)] and refers to and repeats paragraph 19 above;
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(i) The JB Hi-Fi Online Store displays the following at
https://www.ibhifi.com.au/products/lg-af-In500pl-506l-slim-french-
door-fridge-stainless-non-plumbed:
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«JB HI-FI

Products Brands Deals & Catalogues

1 LG GF-LN500PL 506L Slim French Door Fridge (Stainless) [Non-
Plumbed]

FREQUENTLY BOUGHT TOGETHER
jesisats)] ¢ ==

]

)N

otherwise denies the allegations in paragraph 31(a);

to paragraph 31(b), it:

Particulars

il &

Trackorder  Stores  Andeew

Join JB Perks Gift Cards News & Reviews

R
,

KEY FEATURES

+ Cooling tech Multi air flow system

« Interior feature Non-plumbed ice & water dispenser
« Design element New pocket handle design

1 Product overview & Dimensions

AVAILABILITY
Delivering to: Melbourne, VIC 3000 2 Change

© Delivery available from 26 July

% Delivery add-ons available

Your store: Melbourne Central £ Change

Sorry, this product is unavailable at your store but we
have it at the store below

Next closest store: South Wharf DFO
HOME

Open:

© View display model & order in-store

Check other stores

© ADD EXTENDED WARRANTY

Enjoy peace of mind with JB Hi-Fi Extra Care Repair
Cover

Add 2 years and 6 month(s) Extra Care Repair
Cover $374 85

« Have your product repaired if it is faulty during
the coverage period

« Cover for failures caused by reasonable wear
and tear from normal and intended use of the
product

« Forlarger items, an authorised repairer will
come to your home

More Information

extended warranty JB Hi-Fi Extra Care: Repair Cover”;

r
cant

O Help

admits that between on or about 20 June 2022 to the date of commencement
of the proceeding when a website visitor was viewing items in his, her or their
“cart” on the JB Hi-Fi Online Store, an option appeared on the page which stated

“Add extended warranty JB Hi-Fi Extra Care: Replacement Cover” or “Add

(i) JB Hi-Fi’'s Group Product Manager — Care Services sent an email on

20 June 2022 confirming that the JB Hi-Fi Extended Care Product

could be added via the “cart”:
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