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IN THE SUPREME COURT OF VICTORIA
AT MELBOURNE
COMMON LAW DIVISION

MAJOR TORTS LIST
SCI1 2014 06770
BETWEEN:
MAJID KARAMI KAMASAEE
Plaintiff
and
COMMONWEALTH OF AUSTRALIA and others
(in accordance with the attached Schedule)
Defendants

THIRD SECOND-AMENDED STATEMENT OF CLAIM TO THIRD PARTY NOTICE

(Filed pursuant to the order of the Honourable Justice McDonald
made on-5 April 2017 42 September-2016)

Date of document: 24-September 2046 1 May Solicitor's Code: 102259
2017 DX: 163 Melbourne
Filed on behalf of: the second defendant Tel: (03) 9640 0400
Prepared by: Fax: (03) 9642 0866
Foster Nicholson Jones Lawyers Ref: PAJ:11676
Level 7, 420 Collins St Attention: Philip Jones
Melbourne VIC 3000 Email: pjones@fnjlawyers.com.au

The second defendant adopts the definitions contained in the fourth third-second amended

statement of claim dated 7 April 2017 +-August2016-25-May-2015 (FASOC}-and the second
defendant’s defence dated 19 September 2016 ~August 2045, unless otherwise indicated.

Claim against International Health and Medical Services Pty Ltd

1. By the TASOC-fourth amended statement of claim the plaintiff claims on his own

behalf and on behalf of all persons who are Group Members (as that term is defined

in paragraph 5 thereof) damages, interest and costs against, inter alia, the second
defendant (G4S).
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Claim against the Commonwealth of Australia

40:2. _If, which is denied, G4S is liable for any loss or damage suffered by the plaintiff

and/or group members, then:

(@) by reason of the matters alleged in the Third—Fourth Seeend Amended
Statement of Claim concerning the Commonwealth, the Commonwealth is

liable to the plaintiff and group members in respect of the same damage;
(b) accordingly, G4S is entitled, pursuant to:

(i)  section 37 of the Wrongs (Miscellaneous Provisions) Act 1975 (PNG);

(i)  alternatively, section 23B of the Wrongs Act 1958 (VIC);

(iii) alternatively, section 21 of the Civil Law (Wrongs) Act 2002 (ACT),

to recover contribution from the Commonwealth in the amount which the Court
finds to be just and equitable having regard to the respective responsibilities of

the defendants for the damage.

10 2A. G4S entered into_ an agreement (the G4S Contract) with the Commonwealth by

which it agreed to provide operational support services, including garrison support

services (Garrison Services), in relation to transferees at the Manus Island Regional
Processing Centre (MIRPC) in Papua New Guinea (PNG) between 15 October 2012
and 23 March 2014.

Particulars

The G4S Contract is partly in writing, partly oral and partly to be implied.

Insofar as the G4S Contract is in writing, it is constituted by:
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(i) a document entitled ‘Contract in relation to the provision of services on
Manus Island’ dated 1 February 2013 executed by G4S and on behalf

of the Commonwealth and which incorporated by reference a

Memorandum of Understanding entered into between the

Commonwealth and Government of PNG dated 8 September 2012

and the Administrative Arrangements made pursuant thereto

(cl.2.2.3);

(i) Deed of Variation executed by G4S and on behalf of the

Commonwealth, which varied the Contract on 2 Auqust 2013;

(iii) a letter of amendment signed on 7 November 2014;

(iv) the MIRPC Plan Procedures issued by the Commonwealth to G4S.

(v) directions given by Commonwealth to G4S at daily operational and

weekly service providers meetings at the MIRPC as to the services to

be performed by G4S that are recorded in writings.

Insofar as it was oral, it was constituted by oral directions given by

Commonwealth to G4S at daily operational and weekly service providers

meetings at the MIRPC as to the services to be performed by G4S .

Insofar _as it is to be implied, it is to be implied so as to give business

efficacy or as an incident of the relationship.

10 2B The relationship between the Commonwealth and G4S created by the G4S Contract

and/or _in fact in the provision of the services provided by G4S in relation to

transferees at the MIRPC was one of principal and agent (Agency Relationship).

Particulars

The Agency Relationship arises because at all relevant times, the

Commonwealth asserted control and direction over the provision of the

services provided by G4S in relation to transferees at the MIRPC.

G4S refer to and relies on the following terms of the G4S Contract:

(@) G4S must comply with the directions of the Contract Administrator (to

be appointed by the Department of the Commonwealth) (Cl 4.3.1);
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(b) G4S must comply with the plans, procedures and gquidelines issued to it

or imposed upon it by the Commonwealth (C1.3.13(b));

(c) the Commonwealth may approve or request changes to the plans

required to be submitted by G4S in accordance with the G4S Contract

as to the performance by it of its obligations under the G4S Contract (Cl
7.2.1 & 7.2.2 G4S Contract);

(d) G4S was required to seek the Commonwealth’s approval before

engaging any subcontractor, and the Commonwealth had the power to

control the employment by G4S of subcontractors (clause 6.4.3(b);

(e) the Commonwealth had an absolute discretion to remove personnel and

sub-contractors employed by G4S from the Centre (clauses 5.2.1 and

5.3.1);

(f) the Commonwealth had an absolute discretion to contact G4S’s

subcontractors directly to obtain information regarding the Services

provided by that subcontractor (clause 6.6.2).

GA4S refers to and relies on the fact that:

(a) directions were given by the Commonwealth to G4S at daily operational

and weekly service providers meetings at the MIRPC as to as to the

manner the services by G4S were to be provided:;

(b) the Commonwealth imposed on G4S its procedures, policies and

quidelines to be applied at the Centre in respect of the services provided

by G4S.

For the purposes of this Third Party Notice only, G4S refers to and repeats

paragraphs 46 and 47 of the TASOCfourth amended statement of claim.

G4S refers to and relies on the fact that services provided by G4S including the

Garrison Services were for and on behalf of the Commonwealth and for the

benefit of the Commonwealth as it allowed the Commonwealth to implement its

No Advantage Policy and Operation Sovereign Boarders Policy.

10 2C It was an implied term of the Agency Relationship that the Commonwealth would

indemnify G4S for the liabilities (including damages in tort) it incurred as a result of
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the provision of services by G4S under the G4S Contract or at the direction of the

Commonwealth (Agency Indemnity).

Particulars

The Agency Indemnity is implied as an incident of the Agency Relationship,

alternatively, so as to give business efficacy to the Agency Relationship.

10 2D Further, there was an implied warranty in the G4S Contract that the provision of the

Garrison Services by G4S would be lawful (Implied Warranty).

Particulars

The term is implied as an incident of its contract with the Crown to provide

Garrison Services, alternatively, so as to give business efficacy to the G4S

Contract.

10 2E In agreeing to enter into the G4S Contract and in the provision of the Garrison

Services required of G4S by the terms of that contract and/or at the direction of the

Commonwealth, G4S believed that the provision of those services was lawful.

10 2F By the FASOC fourth amended statement of claim, the plaintiff claims on his own

behalf and on behalf of the False Imprisonment Group Members that by reason of

the provision of the alleged Garrison Services provided by G4S they were falsely

imprisoned by G48S.

410 2G _The plaintiff and the False Imprisonment Group Members claim damages by reason

of their false imprisonment.

10 2H If, which is denied, G4S is liable for damages in respect of the plaintiff's claim and the

False Imprisonment Group Members’ claim for false imprisonment, then G4S says:

(a) the Commonwealth breached the Implied Warranty;

(b) the Garrison Services relied on by the plaintiff and the False Imprisonment

Group Members were provided by G4S as agent of the Commonwealth;

(c) G4S has suffered loss and damage as a result of the breach of the Implied

Warranty and/or by reason of G4S acting as the Commonwealth’s agent; and
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(d) G4S is_entitled to indemnification, alternatively, damages, alternatively,

contribution from the Commonwealth in respect of its loss and damage.

Particulars

G4S’ losses and damages comprise:

(i) its liability to the plaintiff and the False Imprisonment Group Members

arising out of their claims for false imprisonment, including as to costs;

(i) the costs incurred by G4S in defending those claims.

10 21 Further, the plaintiff and the Negligence Group Members make claims against G4S

for loss and damage alleged to have been caused by G4S’s conduct (including by

omissions) in the provision of the services the subject of the G4S Contract.

10 2J If, which is denied, G4S is liable for damages in respect of the plaintiff’'s claim and the

Negligence Group Members’ claims, then G4S says:

(e) the conduct relied on by the plaintiff and the Negligence Group Members was

provided by G4S as agent of the Commonwealth:

(f) G4S has_suffered loss and damage by reason of G4S acting as the

Commonwealth’s agent; and

(9) G4S is_entitled to indemnification, alternatively, damages, alternatively,

contribution from the Commonwealth in respect of that loss and damage.

Particulars

G4S'’ losses and damages comprise:

1. its liability to the plaintiff and the Negligence Group Members,

including as to costs;

2. the costs incurred by G4S in defending those claims.

Claim against Transfield Services (Australia) Pty Ltd

4+43. _If, which is denied, G4S is liable for any loss or damage suffered by the plaintiff

and/or group members, then:
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(a) by reason of the matters alleged in the secend-fourth amended statement of
claim concerning Transfield, Transfield is liable to the plaintiff and group
members in respect of the same damage;

(b) accordingly, G4S is entitled, pursuant to:
(i) section 37 of the Wrongs (Miscellaneous Provisions) Act 1975 (PNG);
(i)  alternatively, section 23B of the Wrongs Act 1958 (VIC);
(i) alternatively, section 21 of the Civil Law (Wrongs) Act 2002 (ACT),

to recover contribution from Transfield in the amount which the Court finds to
be just and equitable having regard to the respective responsibilities of the

defendants for the damage.

AND G4S CLAIMS:

AgainstIHMS

B Costs-

Against the Commonwealth

A

B.

C.

D.

E.

Damages.

Indemnity.

Contribution.
Costs.

Such further or other relief as to the Court seems appropriate.

Against Transfield

A.

B.

Contribution.

Costs.
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C. Such further or other relief as to the Court seems appropriate.
DATED: 1 May 2017
G.P.Harris

Foster Nicholson Jones Lawyers

Solicitors for the second defendant
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SCHEDULE OF PARTIES

MAJID KARAMI KAMASAEE

and

COMMONWEALTH OF AUSTRALIA

G4S AUSTRALIA PTY LTD (ABN 64 100 104 658)

BROADSPECTRUM (AUSTRALIA) PTY LTD ABN 11 093 114 553
(previously Transfield Services (Australia) Pty Ltd)

and

WILSON PROTECTIVE SERVICES PNG LTD
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Plaintiff

First Defendant

Second Defendant

Third Defendant

Third Party



