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Faor the avoidance of doubl, in tlug Defence the Defendant does not plead to the particnlars
attached to each subparagraph of the Further Amended Statement of Claim dated 8 March

2017 unless specific reference is made to an alleged particular in this Defence.

To the allegations made in the Further Amended Statement of Claim dated 9 March 2017,
the Defendant says the following:

FA. It admits the allegations in paragraph 1AL
13, It admits the allegations in parapraph 1B,

1. It admits that the first plaintiff and the second plaintiff have purporicd i

commence the proceeding as o group proceeding pursuant to Part 44 of the




JA.

Supreme Court Aci 1986 (Vic) on their own behalves and on behalf of group
members including Owners (as that term iy defined and used in the Further
Amended Statement of Clainy), but otherwise denies the allegalions in paragraph
1, amd says further that in so far as it is alleged at paragraph 1{g) that the Owners

are persons who:

(i) direcily or indirectly owned or partly owned the business of an
Tnstaller and for Manufaciurer and / or Supplier, mn their capacity as
sharehelder or unitholder or as a heneficial owner of shares or uniis;
and/ o1

(i1) guaranteed some or all of the dobts and obligations of the business
af an Instalter and /or Manufacturer and / or Supplier

the alleped losses of those Owners are the same losses allegedly sullered by the
corporate entities who were the Installers, Manufacturers or Supplicrs, and such
losses are nof recoverable by the Owners (hereafler referred 1o as ‘rellective

lossce’)

There is no paragraph 2.
There 15 o paragraph 3,

I

{a) admits that a Cabinet sub-commilice made a decision, which was
gmmonneed on 3 February 2009, The decision of the Cabinet sub-conmmitiee
was to adopt as Australian Government policy the Nation Building and

Jnbs Plan, which incorporated;

a. the Building the Education Revolution program;

b.  u onc-off tax bonus to low and middle income families,
workers and students;

c. public and community housing for Defence Force
pursonnel;

d.  small business temporary tax hreaks;

e,  tunding for local community infrastrecture; and



Iy,

f  the Energy Efficient Homes Program (EEHF), which in

larn camprised:
i the Homeowner Insulation Program;
L the Low Ernissions Assistance Flan tor Renters
(LEAPR); and
. the Solar Hot Water Rebate Progrm.
PARTICULARS

On 3 Febmary 2009, 4 media releass tiled *$42 Billion Nation 13ilding and
Tohs Mlan’ was published (MNation Building and Jubs Plan nedia releagse).

The Mation Building and Jubs Plan media release staled thal the Mation
Building and Jobs Plan was 4 “step In the Governmenl’ s respouse o the severs
plobal recession’ and that it would *support up to 90,000 jobs in 200804 and
2009-20140°

1 frther stated that the initiatives in the Nation Building and Tobs Plan woudd
*provide & hoost to economic growth of around ' per cemt of G in 2008-
2009 and around % per cent to 1 per cant of GIT in 2009-2010°.

The medis release statad that '[bly investing ir jobs and Tonp term echnomic
growih the Plan sirikes the rght balance between Iinmediate support for jobs
now, and delivermg the luop lomm investinenls tiesded to strenpthen famre

economic prowih’

The Mation Building £nd Jobs Flan media release sdvised thal the world was
"‘canpht in the worst economic crisis since the Sceond World War, o erisis that
has delivered recessions in the Tintted States, the Thuted Eingdorm, Japan and
the Lfoeozohe’ and that the TWMF was ‘forccasting advanced cconomuos to
comtracl by 2 % cuollectively in 20087 and that *the global rc:cr:.l.;.‘;inn his already
pushed the Budgel into deficit, even hefore policy action 15 fakan” and
‘| d|eeisive aulion is now required to strenathen the Australian econonyy 1t these

CITCUMSETUeE. ..

O 3 Fehmary 2009, a mediz release titled 'Encrgy Efficiert Homes — Ceiling
Insuiation in 2.7 Million Homes' {the EEHP mediz release) was also
pablished,



(b)

B The ELEP mediz release recited the dual purposes for which the ERAT was
calablished, namely “to supporl jobs and set Anstralia up for a low carbon
fiure. ,..*; and to “support the jobs of tradespenple and workers employed in
the munofactoing, distibution and imstalletion of ceiling msulativn during a

severe globul recession’,

b The EEHF mcidia release maid that: .. the Bnergy Elficient Homes invesiment
delivers on the Guyettirnent’s commitment in the Carbon Pollation Reduclion
Scherne White Paper 1o cosurs all households receive suppos! e take practical

action to reduce energy usc and save on enerpy hills'.
i The EEHE media release also stated that:

L. fur u period of twe and a hall years from 1 July 2009, provision of
funds of up to $1600 per home 1o fund the jnstallation ol ceiling

imsulation in owner occupied homes wilhout ceiling insulation:

ii. an inoresse in the subsidy to landlords whe install insulation in reotal

properiics under the | BEATR ta $1000 [rom Lhal date;, and

i, that from 3 Febreasy 2009, elipible owner cucupiers whe installed
ceiling insulation in their homes between that date and 30 June 2009
would be dhle to sesk re-imburscment of up to 331600 from the

Nefendant for the mstallation,

1- The [efendant otherwise Telivs on the fiull terms of the EHHE media release.

admits that the Tefendant was responsible for the design and
administration of each of the Farly Installation Homeowner Insulation
Program, the Homeowner Insulation Program and the |Home nsulation
Vrogram (unless specified otherwise, together the three programs are

referred to inthis Defence as the HIT;

admits that the Cabinel sub-committee decided that the Homeowner

Insulation Progratm would ron for a period of two and a half years;

bul othetrwise:

(L) denies the allegations m subparagraph 3A{a),
(i) admits the allegations in subparagraph 3A(L),
(111}  admits that:



(iv)

the Minister for the Hnvironment, Waler, Heritage and the
Arls (Minister for the Envirenment) was appoeinicd by
the Governar General pursuant to s 64 of the Constitution
to adminisier the Department of the Environment, Water,
Heritage and the Arts (DEWHA), and

pursuant to & 57 of the Public Service Acf 1999 (Cth) (as it
stood al all relevanl times prior fo its amendment with
effect from 1 July 2013), the Secretery under the Minister
for the Envitonment was zcspomsible for managing

DEWHA,

bt otherwise denies the allegations in subparagraph 3A(c);

admits the allegalions in sobparagraphs 3A(d)3), FA(d)(i)
IALANIV), 3ALE)(v) and 3A{d)(vii)B, and admits that the Office of

the Co-ordinater General (OCG) had 4 role including;

a.

d.

an oversight role and responsibility to coordinate the
delivery of the Nation Building and Jobs Plun, which
included supporting depurtmenls lo deliver programs for
which {hey were responsible in relation to the HIP,
imcluding DEWITA;

co-ordinating commmumicalions m relalion (o the Nation
Building and Jobs Plan, including the [1IP, between the
Corinonwealth and States and Termitories;

responsibility to clear blockages when hey arose and to
deal with coordinalion, lemslative or program 1ssues that
could not be addressed by a pacticular porttolio agency or
Department,

with assistance from the Deparimenl of Eduoealiorn,
Employment and Workplace Relations, to build a website
[or the Nation Building and Jobs Plan which listed all the
individual projects which formed parl of the stimulus

packape, including the HIP; and



3B.

3.

It

(a)
(b}

(&)

c. working with the Prime Minister’s office and relevant
program Minister’s offices in relation to the strategic
communications for the Nation Building and Jobs Plan,

including the HIP,
bt otherwise denics the allegations in subparagraph 3A(d),

(v}  admits that:

i. the Prime Mimister was appointed by the Governor (teneral
pursuant 1o 8 64 of the Constilubion;

h. pursnant 1o s 57 of the Public Service Act 1999 (Cth) (as it
stood at all relevant times prior to ils amendment with
effect from 1 July 2013), the Sceretary under the Prime
Minister was respensible for managing the Department of
the Prime Minster and Cabinst (PMC); and

¢ the Prime Minister was the chair of the Cabinel;
but otherwise denies the allegations in subparagraph 3A(c);

{vi) denics the allegations in subparagraph 3A({i)B, but otherwise
admits the allegations in subparagraph 3A(); and

(vii} admits (he allepations in subparagraph 3A(g).

admits the allegations in subparagraph 3B{a); and

denies the allegations in subparagraph 3B(b}, and says Turther that in the
ahsence of any specific muterial fact which it is alleged thal
Commenwealth Ministers {as detined in the Further Amended Statement
of Claim) knew, the Defendant does not know and canmol admit the
knowledge of any Commomwealth Minister at any particular time was

knowledee imputed by operation of the general Iaw to the Commonwealih,

admits the allegalions in subparagraph 3C{a);



3D,

(b)

denies the allegations in subparagraph 3C(b), and says .f'urthr.:r that in the
absence of uny specific material fact which it iz alleged that the officers,
ciplovees and agents of the Commonwealth Ministers (as defined in the
Further Amended Statement of Claim), PMC, DEWILA, the OO and the
Project Conirol Group (PCG) knew, the Defendant does not know and
cannot admit whether the knowledge of any officers, cmplovees and fgents
of PMC, DEWHA, the OCG and the PCG at any particular time was

knowledge imputed by operation of the general law to the Commonwealth.

It denies the allegations in paragraph 3D, and savs further that by implementing

the HIP the Commonwealth was not enpaged in ‘carrying on a business” within

the meaning of 3 2A of the Trade Practices Act, or at all, and says further that:

(a)

(b)

{c)

(d}

()

{f)

(g}

()

the HIP was an administrative scheme, iuplemented by the Defendant in
reliance on the executive power,
the powers exercised by the Defendant m order Lo establish and vperate the
HIP were exercised in the natiomal inlercst and by reference to macro-
sconomic and other policies,
the Defendant’s establishment, administralion and [unding of the HIP
involved the perfommanece of goverimental fonciions only,
the HII was only one component of the Nation Building and Jobs P’lan,
which was implemented by the Defendant in pursuanee of 2 policy poals,
namely:

2. the economic poal of creating fiscal stimulus to combat the effects

ol a plobal recession, and

b. the social ar envirormental goal of reducing chorpy use;
the Defendant did not at any thme carry on the business of installing home
insulation,
the Defendant did not buy or sell insulation producls or insulalion
installation services;
the Defendant did nol earn revenue or make profit in respect of the
installation of insulation:
the Defendant did nof engage in 2 commercial enterprise with respect to

the installation of insulation,



3E.

3F.

iy

SA.

£

BAL

(i) the design smd implemertation of the HIF bore no similatity with the

commmerce or trade which a private citizen ar trader might undertake.
Tt denics the allegations in paragraph 3E,

Tt denies the allegations in paragraph 3F and refers to and repeats paragraph 3D

ahove.

It admits the allepations o paragraph 4, and refers to and repeats subparagraph

3A(x) and paragraph 312 above.

Tt denies the allegations in paragraph 5 and refers to and ropeats paragraph 3A(a)

ahove,
[t denies the allegations in paragraph 5A.

Ti admits that an industry consultation meeting was held on 18 February 2009, but
atherwise denics the allepations in paragraph 6. Further or in the alernative, if any
statement as to the length of time the HIP was to run was made (which is denied),
any such statement reileraicd the Australian Government Policy as set oul i the

EREIP media release,
There is no paragraph 7.

1t adinits that officers of DEHWA from time to time stated or repeated the deluils
of the Australisn Government Pelicy referrcd 1o as the 1P contained in the ERITP
Media Release, and from time to time conveyed the infonmation contained in the
Guidelines applicable 1o the HIP as amended from tme to time, but otherwise
denies the allegations in paragraph 8, and says further that each feralion of the
HIP Guidelines expressly stated, in cffeet, that the Commonwealil reserved the

right to change the amount of the subsidy o any other part of the HIP.
It:

{a) admits thel the Defendant knew that there may be an electrical safcly and
fre risk associated with the installation of insulation in homes otherwise
than in compliance with Australian Standards, but otherwise denies the

allegations in subparagraph BA(a);



10,

L1.

L2

124,

12B.

12C.

120

L2E.

13,

(1) admits that from about 18 February 2009, the Defendant knew ol reports
of 3 deaths in New Zealand associated with the installation of insulation
pusspant to a povernment sabsidy scheme, but otherwise demies the
allegations in subparagraph 8A(b}); and

{c) demies the allegations in subparagraph 8A{c).

There iz no paragraph 5.
There 18 no paragreph 10,
There 18 no paragraph 11,

It admits that & National ndustry Consuliation Meeting way held on 20 March

2009, but olherwise denies the allceations in paragraph 12,

It admits that there was a media release published on each of 12 May 2009, 29 June
20009 and 2 July 2009 and that a meeting was held on 3 February 2010, but
otherwise dendes lhe allegations in paragraph 12A and relies on the fid] terms of

the relevant media releases,

It admits the allagations in paragraph 12B.

1 admits the slegalions in paragraph 12C.

It dentes the allegations in paragraph 1210,

It admits that on or ghout 8 May 2009, the Defendunt decided:

{2}  notto adopt a regional broker model for the HIF, and adopted a model
pursuant 1o which homeowners would engage directly with installers of
their choice; and

{b)  to require installers to hold a current oceupational health and safely “white
card” and to be supervised by 4 person who was a qualified tradesperson,
had insulation specific training from a registered training organisation ov

had at least 2 years’ experience in installing ceiling insulation
but otherwise denies the aliegations in paragraph 12E.

Tt denies the ellegalions in paragraph 13 and says further that:

9



(&)

(k)

(c)

(d)

(c)

During the period of operation of the 111P and the LEAPR, the Defendant
announced a number of changes to Austrahian Government policy which
were published in successive versions of Guidelines and other publications
which conlained requitements m relation to eligibility for participation in
the HIP and the LEATR;

On 26 February 2009, the Defendant teleased publications filled the
Homeowner Inselation Program Barly Installation Guidelines and the
LEATR Eacly Installation Guidelmes,

On 27 March 2009, he Dolendant released version 1.1 of the Eatly
Installation Guidelines for the Homeowner Insulation Program and version
1.1 of the Eady Insulation Guidelines for the LLEAPR, These teplaced the
previous version of the Guidelines; and

On 4 June 2009, the Defendant released version 1.2 of the Harly nslallation
Chudelines for the Homeowner Insulation Program and version 1.2 of the
Farly Insulation Guidelines for the LEAPR. These replaced the previous

version of the Guidelines.

PARTICULANRS

i Under esch version of the Farly Installation Guidelines of the Hommeowner
Tnsulativn Progeam ss set ot In parsgraphs 130h), (c} and (d) sbove, ownoer-
pecupier homeowners who were oligible under the Chuidelines wore able to
arrange inslellation of insulation i ther bomes and claim a teimbursernent
from: the Ausirabian Government of up lo S1604; and

b, Inder cach version of the Barly Installation Ghidelines of the LEIAYR
landlordsfenants wha were eligible under the Quidelives were able to arrenge
installation of insulaliem in their homes god claim a reimbursement from the

Avatralian Governrnent wf up ta $1000.

Each version of lhe Tarly [nstallaton Guidelines for the Homoowner
lnsulation Propram and each version of the Rarly Installation Guidelines

for the LEAPR contained stalcments to the following effect:

i. The Australisn Government reserves ihe right to change the rebate
amount ot any other aspect of the installation guidelines; and
il. The Australian Government accepts no liability for any loss, damage or

costs incurred as a result of, or avsing from, the installation of a ceiling

10



()

(&)

insulation which has been subject to the assistance offered under the

Homeowner hsulation Program or the LEAPR, or 1ts process.

To qualify for reitmbursement under the early installation phase of the

Homeowner nsulation Program:

i. the homneowner was required o

a. arrange for the installation of the insulation (o be undertaken
by the owner or employee of a regislered business with an
Australian Business Wumber operating in the installation of
thermal insulation;

b. submmit a reimbursement form attaching a copy of the tax
mvoice for the installation and a copy of 2 quotes which met
the requirements of the Guidelines; and

£ arrange for the installer to cormplete and sign the nstaller
technical compliance section of the renmbursement
application form, and

il, the msulation was required to have been installed to specified

Auvsiralian Insulation lpstallation Standards snd comply with

specified msulation Product Standards.

To qualify for retmbursement under the carly installation phase of the
LEATR:

i. the landlord/tenant was required to.

a. arrange for the mstallation of the insulation to be done by an
mstaller suthordsed under the Guidelines;

b. submmit & rebmbursement form atlaching a copy of the lax
invaoice for the mstallation and a copy of 2 quotes which met
the requircmnents of the Guidslines; and

e, arrange tor the installer to complete and sign the Installer
technical comphiznce section of the reimbursement

application form, and

11



(I}

{1

l. the insulation was required to have been installed to specified
Australian Insulation Installation Standards and comply with

specificd Insulation Product Standards,

On 1 June 2009, the Defendani released Program Guidelines for the
Ilomeowner Insulation Propram (Versien 2 of the llomeowner
Insulation Program Guidelines) for msulalion installed between 1 July
2009 and 31 December 2011 and Program Cuidelines for (he LTLAPR
(Version 2 of the LEAPR Guidelines) for msulation installed hetween
1 July 2009 and 30 June 201). These Program Guidelines replaced the
Harly Insiallation Guidslines.

Version 2 of the Homeowner Insulafion Program Guidelines provided,

amongst other things that under the Homeowner Insulatior: Program:

(i) householders would only be cligible for assistance up to $1600;

(iiy  the householder and the installer were responsible for entering into
a coniraciual arranpement for the mstallation of ceiling msulation
noting that the Commonweallh would only pay the mstaller on
behalf of an eligble Householder for the cost of the installation up
to §1600;

(iii)  the householder was responsible for any costs 1n excess oL 31600 or
the total cost 1l they were not eligible under the propram,

(iv)  the houscholder should be satisficd witl the work done before they
sipnied the Work Chder Formg

(v} 1o be sligible for assistauce the insulation must be installed by an
installer ur an individual who 1s working for o contracted by an
nstaller registered on the Installer Provider Register;

(vi)  the installer must comply with all relevant laws in installing celing
insulation (which included relevant stale and territory occupational
health and safty laws), including amy liceneing requitements; and |

(vii) the insulation was reymred o comply with specified Australian
Insulation Tstallation Standards and comply with specified
Australian Product Standards.

12



)

()

(1

Version 2 of the Homeowner Insulation Prograin Guidclines contained

statements to the ollowing ciftet:

L

il

iii.

The Aunstralian Government reserved the righl lo chanpe the amonnt
of the assistance provided or any other aspect of the Guidelines;
The Australisn Government did not endorse any installer on the
Tostaller Provider Repgister D.T their work; and

The Australian Government did not accept lahility for any loss,
damaye, injury or cost incurred as a result of ar relating to, the

installation of ceiling insulation or the installation process,

Version 2 of the LEAPR Guidelings provided, amongst other things, that
under the LEAPR:

L.

1L

1,

v,

Vi,

vii.

landlords and tenants would only be cligible for assistance up to $1000
per house;

the landlord or tenant and the installer were responsiblc for entering into
a contractual arrangement for the mnstallation of ceiling insulation noting
that the Commonwealth would only pay the mstaller on behalf of an
igible landiord or tepant for the cost of the installation up to §1000;
the landlord or tenant was responsible for any costs in excess of $1000
ar the total cost il they were not eligible under the prograr;

the landlord or tenant should be satisfied with the work done befors they
signed the Work Order Fonn;

tn be elimble for assistance the insulation must be installed by an
mnstaller or an mdividual who is working for or coniracted by an installer
registered on the Instafler Provider Register;

the installer must comply with all relevant laws in mstelling ceiling
imsulation (which melnded relevant state and terdlory oveupational
health and safiety laws), including any Heeneing reguirements; and

the insulation must comply with specitied Australian Insulation
Installation Standards and comply with specified Australian Product
Standards.

Version 2 of the LEAPR Guidelines contained stalements to the following

citect:

13




(m)

()

)

ii.

11l

The Australian Government reserved the right fo ehange the smount
of the assistatiee provided or any other agpect of the Guidelines;
The Australian Government did not endorse any installer on the
Installer Provider Register or their work; and

The Australian Government did not accopt liability for any loss,
damage, injury or cost mewrred as a result of or rclatj_ué, o, the

mslallation of ceiling insulation or the instailation process.

Om I September 2009, he Defendant published the Seventh Insulation

Installer Advice, in which the Defendant announced policy changes to its

HEHP policy including:

1.

1.

1v,

fhe LEAPR ceased being Australian Govermment Policy on
31 August 2009 and was wound up;

the Homeowner Insulation Prograrn was expanded to include
houses which were not owner/occupied and it was renamed Lhe
Home Insulation Program;

4 cap on the funding of $2.7 billion was introduced; and

the TP would Tun until 31 December 2011 or until finds had been
fully allocated,

{n 1 Seplember 2009, the Defendant also released Program Guidelines for

lhe HIP {Version 3 of the TOF {Guidelines) for insulation inslalled

between 1 September 2009 and 31 December 2011 or until funds had been

flly allucated. These Program Guidelines replaced Version 2 of the

Homeowner Insulation Program Guidelines.

Varsion 3 of the HIP Guidelines provided, amongst other things, that nnder
the HIP:

L.

houscholders were eligible for assistance up o $1600;

the honseholder and the installer were responsible for entering mio
g comtractual arrangement for the ingtallation of ceiling insulation,
noting that the Commonwealth would only pay the installer on
belialt of an eligible householder for the cost of the installation up
to §1600;

4



(p)

(1)

i

iv.

v,

Vi,

wii,

the householder would be responsible for any costs in excess of
$1600 or the 1olal cost if they were not cligible under the propram;

the householder should be satistied with the work done before they
signed the Work Order Form;

lo be cHdble [or assistance the insulation must be installed by an
installer or an individual who is working for or contracled by an
tnstaller registered on the Installer Provider Bepgisicr;

the installer must comply with all relevant laws in installing ceiling
insulation {(which included relevant state and territory ocenpalional
health and safety laws), including any licencing requirements; end

the insulation must comply with specified Australian msulation
Instaliation Standards and muost cowmply wilh specified Australian
Product Standards.

Version 3 of the HIP Guidelines contained statements to the following

effect:

1,

The Australisn Govertment reserved the right to change the ameonnt
of the assistance provided or any other aspect of the guidelines;
The Auwstralian Govermment did nol endorse any imstaller on the
Installer Provider Register or their worls and

The Australian Government did not accept liability for any loss,
damage, injury or cost incwred as a result of or relabing (o, the

installation of ceiling msulation or the installation process,

Om 1 Noyember 2009, the Detfendant published the Thirteenth Insulation

Installer Advice, in which it announced changss to the HIP including:

i

iL.

iii.

The maximum subsidy payable imder the HIP was reduced from
$1600 per home to $1200 per home;

The cap on the fonding for the HIP was reduced from $2.7 hillion
tn $2.45 hillion;

A requirement that an spproprale covering be placed over down
lights and other ceiling appliances .as a key safety fire protection

ITICAsIIe,



(r}

(&)

1v.

Vi.

A requitement that insulation was to be installed without the use of
metal staples or other metal fagtencrs to Tasten insulation producls
as an electrical 'sufu-;ty measure;

Trom 1 Deccmber householders would be requircd to obtain
2 genuine guotes; and

From 1 December 2009 insulation was not to be installed belore &

rigk assessmeant had been completed by the Installer.

Om 7 Navember 2009, the Defendant released now Program Guidclines for

the TIF {Version 4 of the HIP Guidelines) for insulation installed

hetween 2 November 2009 and 31 December 2011 or unti] funds had been

fully allocated. ‘These Propram Guidelines replaced Version 3 of the 11IP
Guidelines. '

Version 4 of the ITIP Cidelines provided, amongst other things, that under
{he HIP:

il

it

1w,

Vi

householders were eligible for assistance up to $1200;

{he householder and the mmstaller weve responsible for entering mio
a contractual arrangement for the mstallation of ceiling insulation
noting (hat the Commenwealth would only pay the installer on
behalf of an eligible houscholder for the cost of the installation wp
ta $1200;

the houscholder would be responsible for any costs in excess of
$1200 or the total cost if they were nol clipible wnder the HIT*;

the householder should be satisfied wath the work done belore they
signed the Work Order Form:

to be clipible for assistance the insulation must be installed by an
installer or an individual who is working for or contracted by an
installer regislered on the Installer Provider Register,

the installer must comply with afl relevant laws in installing ceiling
insulation {which included relevant state and territory occupational
health and safety laws), including any licencing requircments, the

Program Guidelines and T'erms and Conditions of Repistration;

16



)

()

(v)

Vil

viil,

the insulation must comply with specificd Australian Insulation
Installation Standards and must comply with specified Australian
Product Standards;

appropriate covering was required to be placed over down Hghis
and other ceiling appliances;

insulation was lo be insgtalled without the vse of metal staples or
other metal fasteners to fasten insulation products;

a householder would be required to obtain 2 genuine guotes for any
mstullation of insulation occutring aficr 1 December 2009, and
installers would be required to conduct a risk asscssment before

instailing any insalation ufer 1 December 2009,

Version 4 of the Homeowner Insulation Program Guidelines contamed

staternents to the following effect:

1L

it

the Australizn Government reserved the right to change the amount

of the assistance provided or any other aspect of the guidelines;

the Australian Government did not endorse any mstaller on the

Installer Provider Register or their work; and

the Australian Government did not accept Lability for any loss,
damage, injury or cost incwrred as a result of or relating to, the

mstallation of ceiling insulation or the mstallation process.

On 1 December 2009, the Delendant relcased new Program Guidelines for
the HII' (Version 5 ef the INP Guidelines) for msulation installed
belween | Decernber 200% and 31 December 2011, or unll funds had been

fully alincated. These Guidelines replaced Version 4 of the LIIP Guidelines.

Versiom 5 of the HTE Guidelines provided, amongst other things, that under
the HIP:

i.

ii.

houscholders were eligible for assistance up to $1200;
the householder and the insialler were rosponsible for entering into
a contractual arrangement for the installation of ceiling insulation

noting that the Commonwealth would only pay the installer on

17




14,

il

1%.

W,

Wi,

7iI,

i,

ix.

behalt of an sligible houscholder for the cust of the instaliation up
to $1200;

the houscholder would be responsible for any costs in excess of
$1200 or the total cost 1f they are were eligble under the HIE;

the householder should he satisfied with the work done before they
signed the Work Order Form;

the insulation must be nstalled by an installer or snindividual who
is working for or coutracted by an installer registered om the
Installer Provader Register;

the installer must comply with their obligations under relevant
oceupational health and safety Jaws und all other laws and
regulations in1 the relavant stats or lerriory,

the nsulation must comply with specified Australian Insulation
Installation Standards and must comply with gpeeified Australian
Froduct Slandards;

appropriate covering was required to be placed over down lights
and other celling sppliances;

insulation was to be installed without the use of metal staples or
olher metal fasteners to fasten: insulation products;

houssholders werc required to obtain 2 genuine quotes; and

insulation was niot to be mstalled belore a risk assessment has been

- sompleled by the Tslaller.

(w)  Version 5 of the HIP Guidelines contained the following statements:

i.

il.

it

the Ausiralian Govemment reserved the right to change the amonnt
of the assistance provided or any other aspect of the poidelines at
any time;

the Australisn Government did nol codorse any installer on {he
installer Provider Register or their work; and

the Anstralian Government did not accepl Labilily for any loss,
damage, injury or cost incwred as a result of or relating lo, the

installation uf ceiling insulation or the installation process,

Thers is no paragraph 14.

18



15.

10

It admits that changes were made (o Homeowners Insulation Program and the HIP
during the period in which those programs were in operation, including (but not
limited to) 2 reduction from $1600 to $1200 in the maxivonm amount payable by
the Defendant with respect to eligible installation of msulation, and otherwise it
admits the allepations in paragraph 15, and refers to and repeats paragraph 13

ahave.
It admils the allegations in paragraph 16 and says further that:

(a) As at 14 October 2009, Matthew Fuller was cmployed by QLI [nstallations
Ity Litd:

(by  QHI hstaliations Pty Ltd was a subcontractor o Vision and Network
Anstralia Pty Tid;

(c) (n and o 7 Septernber 2009, Vision and Network Australia Pty Lid was

i remstered installer under the HIP;

(d)  The Queensland Coroner found that the cause of Matthew Fuller’s death

on 14 October 2009 was clectrocution while installing insulation;

{e) The Queensland Coroner tound that the training and induction provided o
Matthew Fuller by hiz employer, QHI Installalions Pty Ltd, was

madequate:

() On 4 February 2011, QI Installations Pty Ltd was found to have
cottravened 527 of the Rlectrical Safety Act 2002 (Qld) by failing to
condvci its business in a4 manner lhal was clecirically sate, and a fine of

$100, 000 was imposed,;

(g) 15 February 2010, Vision and Network Ausiralia Pty Lld volunlamly

deregistered from the HIP;

(hy  Visien and Network Australia Pty Lid was paid $2,760,65034 for

inztallation of insulation uvnder the JIP; and

{i) Both QHT and Vision and Network, Australia Pty Ltd are now deregistered

companies, but the Owners (as defined in the Further Amended Statement
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17.

15.

of Claim) of those deregistered companies are Group Members in these

procesdings.

It admits the allegations in paragraph 17 and says further that:

(a}

(b}

(c}

(@

()

(f)

(g

(b

As sl 18 November 2009, Ruchen Barnes was employed by Amow
FProporty Maintenance Ply Lid;

On and front 9 June 2009, Arcow Property Mainienance Pty Lid was a

registered inslaller under the HI1I%;

The Queensland Coroner found thal the canse of Rusben Barnes’s death on

18 November 2009 was clectrocution while mstalling insulation;

The Queensland Coroner tound that the truining and indnction provided to
Rusben Barnes by his employer, Ammow Property Maintenance Ply Ltd, was

deficient:

(n 17 September 2010, Arrow Property Maintenance Pty Ltd was found
to have contravened s 27 of he Electrical Safety Act 2002 (Q1d) and to
have contravened s 24 ol the Workplace Health and Safety Act (Qld). the
Industrial Courl fined Arrow Property Maintenance $135,000 for the

confraventions,

On B December 2008, Atrow Property Maimtensnce was deregistered under
the IHIP;

Arrow Property Maintenance Ply Lid was paid $111,553.60 for installation

of insulation under the HIT; and

Arrow Properly Maintenance Pty 14d is now a dercgistered company, bul
the Owmers (as defined in the Fwrther Amended Statement of Claim} of

deregistered compamies ure Group Members in thess proceedings,

Tt admils the allegations in paragraph 18 and says further:

20}
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()

(b)

()

(d)

(e)

()

(e)

From 2 Novumber 2009, pursuant to Version 4 of the HIP Guidclines,
installation of insulation was required to be without the use of metal staples

or other metal Tasteners to altach insulation products;

On 2] November 2009, Marcus Wilson was engaged to perform work for
Pride Buildings NSW Pty Lid;

On and from 19 June 2009, Pride Buildings NEW Py Lid was a regigfored
installer under the HIP; '

The Deputy Coroner of New South Wales found that the cause of Marcus

Wilson’s death om 21 November 2009 was hyperthermia;

The New South Wales Deputy Coroner found that the traini ng provided to
Marcus Wilsen by Pride Buildings WSW Pty 14d was imadequate and that
there was no company policy in relation to dealing with czeessive heat or
breaks;

On 4 December 2009, Prdde Builldings NSW Pty Lid was dercgislered
under the HIP; and

Pride Buildings NSW Pty [td is now a deregistered company, hut the
Owmers {as defined in the Further Amended Stutement of Claim) of

deremisiercd companics are Group Members in these proceedings.

There 18 no paragraph 19,

It admits the allepations in pavagraph 20 and says firther:

(2}

(b}

(¢}

From 2 MNovember 2(019, pursuant to Version 4 of the HIP Guidselimes,
installation ol insulation was required to be without the nse oftoelal staples

or-other metal fasteners to attach insulation products;

Asat 4 Hehruary 2010, Mitchell Sweeney worked as u contractor for Titan

Insulation Pty Ltd;

Om snd from 18 September 2009 Tilan Insulation Pty Lid was a registered

installer vhder the HIP;



204,

(d)

{c)

()

(a)

(b)

The Queensland Coroner found that the cause of Mitchell Sweency’s death

on 4 February 2010 was electrocution while installing insulation;

The ueensland Coroner found that the traiming provided to Milchell
Sweeney in relation to clectrical safety when installing reflective foil

laminate by his employer, Titan Insulation Pty Lid, was deficient;

Om 30 August 2011, Titan Insulation Pry Ltd was convicled of hreaching
5 27 of the Electrical Safety Act 2002 (Qld);

On 4 Febmary 2010, Titan Insnlation :J‘t}r Lid was deregistercd as an
1nstaller under the HIFP;

Titan [nsulation Ply 1id was paid $651,600 for nstallation of msulation
1mder the HIP; and

Titan Insulation Ply Lid is now a deregistered company, bul the Owners

(as defined in the Forther Amended Statement of Claim) of deregistered

compamics are Group Members o these procecdings.

Tt admiis the allegations in paragraph 204, and says further that:

(a)

(b

caronial findings have been made that Jack of traimng and supervision
provided by the employers of vach of Matthew Foller, Rueben Bames,
Mitchell Sweeney and Marcus Wilsen contributed materially to their

deaths; and

each of QHI Installations Pty Ltd, Amow Property Maintenance, Pride
Buildings NSW Pty Lid and Titan msulstion Pty 1td were subject at ali
times to obligetions imposed by televant State occupational health and
safety laws in Qucensland and New South Wales including the Klecfrical
Safety Aet 2002 (Qd), the Workplace Health and Safety Act 1995 (Qld)
and the Gocupational Health and Safety Act 2000 (NSW) and at all times
owed a duly of care at common law to all persons employed by them or

engaged to perform work for them,

[ }
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21

22,

A

Tt admils that there were 224 fire incidents associated with the insulation installed
during the period the HIT® was in operation bul says lurther that the five incident
rate per 100,000 households per year did not increase diming the peroed of

operation of the 111P, and otherwise denies the allegalions in paragraph 208,

It admits that on or atound 19 February 2010, Cabmet decided that the P would
no longer be Australian Government Palicy and that on 19 February 2010 i1 was
announced hy the Defendant that the HIP was no longer Augiralian Government

PPolicy, but vtherwise denies the allegations in paragraph 21,
I;

(a) admits that on 19 February 2010 the Minister for the Environment
ammounced (hal the HIP, and other povernment programs, were o be

replaced with a household Renewsable Energy Bonus Scheme (REBS);
(b} says that the annoumcement also staled:

1. il was intended that the insulation component of the REBS will come
into operation by 1 June 2010,

ii.  the Government would be commissioning an external zssessment of
the proposed scheme;

1, the assesstent would consider whether the amangements and
planned timelines proposed [or the scheme’s implementation are
sufficient o mect the Government’s expectations of safety; and

1v, workers will have imimediate access to assistance under the

government’s Compact for Retrenched Workers, and
(c) otherwise denies the allegalions in paragraph 22.

Tt suys that on 22 Aprl 2010, the Minister Assisting the Minister for Climate
Chanpe and Encrpy Efficiency, Mr Greg Combet, amounced that the Defendant
would not proceed with the msulation component of the RERS, and otherwise

denies the allegations in paragraph 23.

23



CLAIM IN CONTRACT

24.

25,

It denfes the allepations in paragraph 24, and says further that, wnder the terms of

lhe HIT':

(a)

(h)

(c)

(d}

()

(1}

(2

the househalder und the installer would contract for the provision of

instatlation o insulation services,

the mauximumm amount pavable by the Defendant with respect to any
particular cligible instance of nstallalion of home insalation was fxed

under the Cuidelines in foree from time to tims,

if the cost of the installation of insulation with tespect to any particular
clipible instance of installation of home insulation exceeded the meximum
amount payabls by the Delendant then the homeowner was tequired to pay

the balance;

from 1 July 2009 in order to be eligible to parhcipate in the HIP an installer

was requited to be regisicred on the Tnstaller Provider Regster:

from T July 2009 a registered installer who umnﬁlicd with the requirements
of the HIP was entitled to submil & Work Order Form and request [or
payment with tespect Lo cach home in which it had installed msulation in
accordance with the requirements of the HIP, including all applicable laws

and repulations, and any published Guidelines in force from time to lime;

from 1 July Z009 on receiplt of a work order fonm which evidenced
compliance with Lhe requirements of the HIP, the Delendaut would pay the
mstaller 1 sum with respect to each eligible instanes ot installation of home

insulaticn; and

the Commonwealth had the right to wnilaterally alter any sspect of the HIP,
ncluding the maximut sum payable to mstallers with respect to each

mistallation.

It denies the allegations in paragraph 25.
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31,

It dendes the allegations in paragraph 26, and says in the altemative that il there
was & conlract of any kind entered into between the Defendant and the Eligible

Busmesses, that contract had the following terms:

(a)  an offer of a unilateral contract to pay the level of subsidy published in the

HIT? Guidelines from time to lime;

(b)  the offer was capable of acceptance by an installer completing an
imstallation of insnlation in accordance with the CGuldelines as in force from

{ime to time,

fc)  upon acceptance, the Defendant was lable to pay to the installer the cost
of mstalling the insulation or the maximum amount of subsidy publizhed

in the then atanl Guidelnes (whichewver was the lesser); and

(dy  the Defendant was free to alter any or all of the terms of the offer or

withdraw the offer at any tima,

Il admils that pursuant to the terms of the HIP, the Delendand paid repistered
installers who submitted Work Qrder Forms and requests for pavment of an
amount up io the maximum amowt fixed from time to time for each eligible
instanee of mstallation of insulalion, but il otherwise demies the allegations in

paragraph 27.

It depies the allegations in paragraph 25.
N denmies the allegaiions in patagraph 29,
There 15 no paragraph 30,

Tt denies the allegations in parapraph 3 1.
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CLAIM IN NEGLIGENCE

MNo duly of care

a2,

It denivs the allepations in paragreph 32 and says further that:

(a)

(b)

{c)

(d)

(e)

the Nefendant owed no duty to take reasonable cars to avoid economic
harm to any of the Plaintiffs, Owners, Installers, Manulscturers or

Suppliers in the administation and delivery of the HIP;

no duty of care to take reagonable care to avoid cconomic harm to the
Plaintiffs, Owners, Installers, Manufacturers or Suppliers o the
adrministration and delivery of the HIP was owed by the Defendant hecatse

ihe imposition of such a dutly would have:

{1 comstrained the Avsiralian government in the exercise of ils powors

to make policy in the national interest, and

(i1} reguired the Austrabian government to acl in favour of the
economic interests of one group 1n the community, rather than in

accordance with what it delermined to be in the national interest;

the 1oerits of the adoption {or change or abandonment) of currenl

pevernment policy 1 a non justiciable malter

the imposilion of a duty of care on the Defendant would creste incoherence
in the law beeause it would have had the resuft of requiring the Defendant
lo gontioue to implement and fund 2 government policy in circumstances.
where Cabinet had determined that it was necessary in the national interest

tor chanpe or abandon that government policy;

it would create incoherence in the law if' a duty of care were imposed on
the Defendant lo (ale reasonable care o avoid economic harm (o the
Plaintiffs, Owncrs, Installers, Munufacturers or Suppliers i the
administration and deliiaar}r of the [P in circumstances where the
Diefendant did not owe a duly of care in the design or administration of the

111P to others, such as homeowners who had insulation installed in their
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()

property during the TP or employees of busmesses who performed Lhe
work of installing insulation during the HIF; and

if a duty to take reasonable care to avoid coonomic harm was owed by the
D¢lendant to any class of persons in the administration and delivery of the
TTTP, such duty of care could not have been owed to the Owners who, as
defimed in the Further Amended Statement of Claim, are a romole and

indelerminate class of persons.

i denies that the Defendant owed a duty to lake reasonable care to ayoid economic

harm 1o the Plamtiffs and Owmers in implementing the HIP and savs further;

(a)

()

(c)

(d)

it admmis that the objects of the HIF incladed fiscal stimulus in the national
iterest, by means including encouragement of investmenl in the insulation

mdustry, but otherwise denies the allegations in paragraph 33;

il denics that the matlers alleged in subparagraph 33(g) are relevant to the
question whether the Defendant owed a duty o Gike Teasomable care to
avold economic harm to the Plaintitts and the Owaners, and says further that
even if the alleged interference wilh (he existing market were relevant, it
could only be relevant to the circumstances of the Owners who ownad
installation busmesses prior to 3 Hebruary 2009 (namely, the pre cxisting

Owners s delined in the Further Amended Statement ot Claim);

it denies the allepations in subparapraph 33(b), und says [urther that in
respect of any announcements or statements made W telation Lo the HIP
prior to 31 March 2009, the Defendant did not know and could not have
known that the Plamtifls snd lhe Owners would be induced to invest in and
expand their bmsincsses, as no decision or annoonceinent had been made
relation to the moedel of HIP which would be adopted, nor in relaton to

which inslallation businesses would be eligible to participate,

it dendes the allegations in subparagraph 33(c), and says further that in
respect of auy announcements or statemenis made in relation Lo the HIP
prior to 31 March 2009, the Defendant did net interd and could nol have

ktiown that the Plantills and the Owoers would be Induced to invest inand




(c)

(1)

(e

expand Lheir businesses, as no decision or anneuncement had been made 1o
telation to the model of HIP which would be adoptied, nor in relation to

which installation busincsses would be clipible to participate;

it admils that noless a significant number of installation businesses
participated in the 111P, the Dotendant would have been unlikely to achisve
its poal of fiscal stimmlus, but ofherwise denies the allopations m

subparagraph 33(d);

it denics the allepation in subparagraph 33(e)(i), and says further (hat in all
the circumstances, it was neither reasonably forcsesable, nor reasonable,
that the DPlainiiffs and the Owners would act in reliance on the
Armowncement and Jor the information contained in media releascs,
Program Gnidelines and the statements in paragraphs 5, fi, 12 and 124 in
making investmenl decisions in circumstances where the Plaintiffs and the

{wnors:

{1} knew that the 11TP was povermtnent pobicy, and therefore

subject io change;

(i)  were informed by the Guidelines in foree from time to lime
thal the Defendant reserved the right to change the amount
of subsidy under the HIF and any other aspect of the LI

and

(i) lomew that the Detendant had in fact changed many cluments

of the TP dining the period of its operation,

it denies {he allegations in subparagraph 33{e)(ii), and says further that
whilc it was reasonabiy [oresceable that a decision to change government
policy and terminate the HIP may have had the effect that the Plin(iffs and
some Owiners may not realise all the profits they had previeusly hoped to
realise, any such change in capectations was the result of a change 1

rovernment policy; and

2R



{h) il suys further that any losses which were suffered by Owners which were
no more than reflective losses which are not recoverable for the teasons

pleaded al paragraph 1 of this Defence above.

1L denies thal the Defendant owed a duty to take teagonable care to avoid economic
harm to the First Plaintiff and the Ingtallers in implementing the HIT' and says

turther;

(a) it admits that the ohjects of the HII included fiscal stimulus in the national
irterest, by means including encouragement of investment in the insulation

industry, but otherwise denies the allegations in paragraph 34;-

(b) it denies that the matters alleged in subparagraph 34{a) are refevant (o the
guestion whether the Defendant owed a duty to take reasonable carc to
avoid cconomic harm to the First Plaintiff and the Installers, and says
further that even if the alleged interference with the axiﬁiing markel were
relevani, il conld only be relevant to the circumstances of the Plaintitfs and
Installers who aperated insulatiom installation businesses prior to
3 February 2009 (mamely, the pre-existing Instatlers as defined in the

Further Amended Statement of Claim);

(c) it denies the allegations i subparagraph 34(h), and says further that in
respect of any amouncemenis or statements imade in relation to the HIP
pror o 31 March 2009, the Defendunt did not knew and could nat have
known that the First Plaintilf and the Installers would be induced to nvest
in and expand their businesscs, a8 no decision of amouncement had been
mude in relation 1o the model of HIP which would be adopted, nor in

relation to which installation husinesses would be eligible fo participate;

(d} it denies the allegstions fn subparagraph 34(c), and savs further that in
respect of any anuouncements or statements mude i relation to the HIP
prior to 31 March 2009, {he Delendant did not intend and could not have
lniown that the First Plaintiff and the Instaliers would be induced o invest
in end expand their businesses, as no decision or snnouncement had been
made in relation to the model of HIP which would be adopted, nor in

relution to which installation businesses wauld be eligible to participale;
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il denies the sllegation in subparagraph 34(d)(1), and says further thet i all
the circumstances, it was neither reasonably foreseeabls, nor reasonable,
that the First Plaintiff and the Fstallers would et in reliance on the
Announcement and for the information centained in media releases,
Program Guidelmes and the étatements in paragraphs 5, 8, 12 and 124 in
making investment decisions in circumslances where the First Plaintiff and

tlie Ohwrners:

(i) knew that the ITIP was govermmeni pelicy, and therelore

subject to change;

() were informed in the Guidelines in force from time to time
that the Defendant reserved the right to change the amount
of subsidy under the HIP and any other aspect of the HIP;

and

(i} lenew that the Defendant had in facl changed many elenents

of the HIP during the period of its operation; and

it denies the allepations in subparagraph 34(d)(ii), snd says fwither that
while it was reasonahly foresceahle that a decision to change government
policy and terminate the 111P may have had the effect that some Installers
may not realise all the profits they had previously hoped to realise, any such

chanpe in expectetions was {he result of a change in government policy.

Ti denics that the 1defendunt vwod a duty to take reasonable care to avoid economic

harm to the Second Plaintiff and the Munuolacturers in implementing the 111P and

suvs further:

{a)

(b)

it admits that the objects of the 11TP included fiscal stimulus in the national
intarest, by means including encouragement of investment in the insulation

indusiry, but otherwise denies the allsgations in paragraph 33;

it denies that the mallers allcped in subparagraph 35(a) are relevant to the
question whether the Defendant owed a duty to take teasonable care to

avold ceonomie harm to the First Flaintiff and the Manutacturers, and says

a0
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(d)

5

o

Torther that even if the alleged interference wilh the cxisting market were
relevant, it could omly be relevant to the circumatances of the Plamtifs and
Manufacturers who manufactured insulation goods or owned or financed

manufactaring businesses prior to 3 February 2008,

it denies (he allopalions in subparapraph 35(h), and says forther that in
respect of any announcements or stalements made in relation to the HIP
prior to 31 March 2009, the Defendant cid not know and could not have
Inorwn that the Second Plaintiff und the Mamifacturers would be induced
tn invest in and expand their businesses, as no decision or announcement
had been made in relation to the model of HIF which would be adopled.
nor in relation to which installation busimesses would be eligible to

participate;

it denies the ellegations in subparagraph 35(c), and says further that in
respect of any ammouncentents or statements made in relation {o the 1IIP
prior to 31 March 2009, the Defendant did not intend and could not have
krown that the Second Plaintiff and the Manufaclurers would be nduced
to invest in and expand their businesscs, as no decision or announcement
had been made in relation to the model of HIP which would be adopied,
not in relation to which installation businesses would be cligible to

participate,
it denies the allegations in subparagraph 35(d);

il denics the allegation in subparagraph 33{e)i), and says further thatin all
the circumstances, it was neither reasonably forcsecable, nor reazonable,
that the Yecond 1Plamill and the Manutacturers would act in velisnice on
the Armouncerment and for the information contained in media releases,
Propram Guidelines and the slatements in paragraphs 5, 8, 12 and 124 in
maleing mvestment decisions in cirenmstances where the Second Plainlff

and the Manufhcturers:

(i) lnew that the HIF was government polic}r._ and therefors

subject to chanpe;
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(i}  were informed in the Guidelines in fotec from time to time
that the Defendant reserved the vight to chamge the amount
of subsidy under the 1IIP and any other aspect of the HIP;
and

{iii)  kmew that the Defendant had in fact changed many clements

of the HIP during the period of its operation; and

it denies the allegaiions in subparagraph 35{e)(i1), and says further that
whilc it was reasonably foreseeable that a decision to change government
policy and terminate the HIP may have had the effect that some
Manufacturers may not realise all the profits they had previously hoped to
renlise, any such change in expectations was the result of a change in

government policy.

11 deniss that the Defendant owed 2 duty to take reasonable care to avoid economic

harm to the Plaintiffs and the Suppliers n tmplementing the HIP, and says further:

(e)

(b)

()

# admils that the objects of the HIP included fiscal stimulus in the national
inferest, by means including cocouragement of investnent in the insulation

industry, but otherwise denies the allegations in paragraph 34,

i demies that the matters alleged in subparagraph 36(a) are relovant to the
question whether the Defendant owed a duty to take reasoneble care to
avoid ecomomic harm to the First Flaimtil and the Suppliers, and says
further that even if the allsged interference with the existing markel wore
relevant, it could enty be relevanl to the circumstances of the Plaintiffs and
Suppliers who supplied insulation goods or services and / or owned or
financed the operations of businesses which supplied insulation goods ur

services prior to 3 February 2009,

il denies the aliegations in gubparagraph 36(h), and says [rther that in
respect of any amoumcements or statements made in relation to the HIP
priot to 31 March 2009, the Defendent did not know and could not have
knowit that the Plaintiffs and the Suppliers would be induced to invest in

and expand their businesges, ag no decision or announcement had been

32



(c)

(0

made in 1elation to the model of HIP which would be adopted, nor in

relation to which installation businesses would be eligible 1o participate;

it denies the allegations in subparagraph 36(¢), and says further thal in
respect of any announcements or gtatements made in relation to the HIP
priorto 31 March 2009, the Delendant did not intend and could not have
known that the Plaintiffs and the Suppliers would be induced to invest in
and expand their businesses, ss no decision or announcement had heen
made in relation to the model of TP which would be adopied, nor in

relation to which installation businesses would be cligible to participate;
it denies the gllepations in subparagraph 3a(d);

it dentes the allegation in subparagraph 36(e)(i), and says [urther that in all
the circumstances, it was neither reasonably foresceable, nor ressonzhle,
that the DPluinliffs and the Suppliers would act in reliance on the
Amnouncement and for the information contained in media teleases,
Program (hidelines and the staternents in paragraphs 5, 8, 12 and 124 in
making investrnent decisions in circumstances where the Plaintiffy and the

sSupplicrs:

(1) knew lha! the HIP wag govermunent policy, and therefore
subject lo change; '

(il)  were mformed in the Guicshnes n force rom fime to time
that the Defendant reserved (he right to change the amount
of subsidy under the HIP and any other aspect of the 111P;
and

(iii)  lenew that the Defendant had in fact changed many elements

of the HIP during the period vliis operation;

it denies the allegations in subparagrapl 36(e}il), and says further that

while it was reasonably foresesabls that & decision to change government

‘poicy and texminate the HIP may have had the effoct that some Supplicrs

may not reatise all the profits they had previously hoped to realise, any such
chanpe in cxpectations was the result of 2 change in governmient policy.

and




36A.

() if 2 duty Lo take reasonable cere o avold ecanomic harm was owed by the
Dietendant to any class of persons in the udministration and delivery of the
[11F, such duly of care conld not huve been vwod to the Suppliers who, as
defined in the Further Amended Statement of Claim, arc a remote and

indeterminate cluss of persons,

TL demies the allegations in paragraph 36A, und says further that the Plaintiffs and
the Insulation Tndusiry (eomprised of the Ownors, Insiallers, Mamufacturers and
Suppliers) were not vulnerable (o cconomic harm by reason of any went of
reasonzble care by the Defendant in the design and administation of the I1IP

because:

(a)  in deeiding whether to participate in the HIP and / or in deciding whether
to invest in or expand their businesses, the Plaintitfs, Owners, Instaliers,
Manufacturers and Suppliers knew (or ought to have known) that the HIP
could be changed or cancelled without notice if' government policy

changed;

(b}  the Plainiiffs and the Oweners, Instellers, Manufacturers and Suppliers were
in 4 position to obtain, and wught to have obtained, their own independent
advice (including banking, legal, investment, tinancial and insurance
advice) with respect to eny decigion they proposed to talee in relation to
investmenl in or expansion of their businesses in response to the

anncuncement of the HIP; and

() the Plaintifls, the Owners, Mslallers, Manufactarers and Suppliers (other
thun the pre cxisting Owners snd pre existing Instullers as defined in the
Furlher Amended Statement of Claim) were 1ol cxposed to any nisk of loss
pr harm by reason of the Defendant’s design and administration of the HIP,
because they were new entrents lo the insulation indusiry, and not

businesses already operating in the insulation industry.



Mo hreach of doly

G

It

{a)

{b)

(c}

(ct}

admits that it did not institute administrative procedures which identified

every risk associated with the installation of insulation under the HIP;

admits that it did not do all that could have been done to acquire knowledge
about every risk associaled with the installation of nsulation under the
HIF;

admits that it did not do everything possible, nor did it do so in a timely
manner, i response to the knowledge that i acquired in relation to the sk
ol injuries or deaths associated with the ingtellation of insulation under the

HIF,

admits that it did not institute all possible procedures for monitoning and
managing all the risks associated with the installation of insulation under

the HIP; and

admits that it did niol implement all possible procedures to directly mform
the Installers and the workers engaged by them of all lhe tisles associated

writh the instaflation ol inswlation wndsr the HIP,

but it otherwise denies the allepations in subparagraphs 37(a) to (1), and says

further that if the Defendant owed g duty to take reasonuble care Lo avold ceonomic

harm o tae Plaintiffs, Owners, Installers, Manufacturers and Suppliers in the

design and for admindsiration of the HIP (which is deniad):

(0

the Defendant was fot negligent in failing to take the precautions slleged
in subperagraphs 37(a2) to (f) inclusive because the matiers alleged therein
are nol precaulicns wlicl a reasoneble government in the position of the
Delendant would have taken in all the chrowmnstances, having regard Lo

matters including the social uiility of the HIP;

PARTICCLARS

7]



(&)

(h)

Wiremps ded 1954 (Vic), 5 48 and « 49 Ol Liebiliny Aee 2003 (01d, = 9 and 2 10;
Civtl Diability Aer 2002 (NEW, 5 5B and w5C; Chwl Linbifine dot 1936 (8A) 5 32;
il Ltelilioy Ao 2002 (WA), & 5B, the Chiil Liakilty deg 2002 (Tas), 5 11 and

g 12; und Lhe common law of Australia,

the matters alleged in subparagraphg 37(2) o (1) inclusive are not matlers
capable of constituling precantions against the risk of economic hanm to
the 1"lainiiITs, Owners, Installers, Mamifacturers or Supplicrs, but rather are
precautions which an employer of pergons eupaped to pertorm the wortl af
insiallarion of insulation might be required to talce in order to discharpe the
duty of care owed by those employers to theiv employvees,
if the Defendant owed a duty to fake ressonable care to aveid economic
harin to the Plaintiffs, Ownets, Installers, Manufacturars and Supplicrs in
the degign and /or administration of the HIP (which i denied), (he standard
ol vare which applied to the Defendunt was thal which applies to the design
and/or administration of 4 governmen! program which provides fundmg or
subsidy to an setivily under(aken for profit by private businesses, and not
the standard of care which applies to the businecsses which themselves
ctipage in the activity which 18 funded or subsidised by government,
the matters alleged in subparagraphs 37(a) to () inclusive do not constitute
a breach of the staudafd of care which apnlics to the design and/ or
administration of a govermnment propram which pnwi.dac: funding or
aubsidy to wn activity undertaken for profit by privete businesses; and
it denies the allepations in subparagraph 37(0), and says fnther that:
(it the States and Teritories possessed the Jegislative power Lo tegulale
ocoupgiional health and safery within their respeclive jurisdictions,
and had in place long established end well-known regulatory,

compliance and enforcement reghnies; and

(i) at all relevant {imes, the States and Termitories had in force

occupational health and safety laws, which:

1. required  employers to  elimipate or teduce  risks
to heelth und safety of employees so far as is reasonably

practiceble;



3.

39,

44,

&l

1l

v,

imposed a dnty on cmplovers 1o provide and maintein
systems of work that are, so far as is reasonably practicable,
safc and without risks Lo heallh;

imposed  a  duty  on employers to  maintain
euch workplace under  the empleyer's manageracnt and
conitrol in a condition that is safe and withoutrisks to health;
and

imposed a duty on emplavers to provide sneh infbrmation,

instruction, training or supervigion toemployees as is

necessary o cnable those persons to perform their work in

a way that is sate and without risks to health,

It denies the allegations in paragraph 3%, and says further thal the decision fo

terminate the HIP was a decision of Cabinel, made for policy rcasons in the

national interest,

It denies the allegations in pavagraph 39 and says further that:

(a)

(b)

the losses of the type the First Plaintiff and the Insulation Industry are
alleped to have suffered, were the result of the policy decision made by

(Cabinet in the national interest to terminate the HIP in February 2010, and

anty logsee which woere suffered by Owners which were no mors than
reflective losses, are not recoverails for the reasons pleaded at paragraph

1 of this Defence above,

It denies the allegations in parapraph 40, and says further that the losses the T'irst

Plaintiff and the Installers are alleged to have suffeced were the result of the pollcy

decision made by Cabinet in the nalional interest to terminate the HITP in February

2010 andfor of business of invesinent decisions made by the Fust Plaintiff and

[nstallers,

Tt denies the allegations ip paragraph 41, and says further that the losses the Second

Plaintiff and the Manufacturces are alloped to have suffered were the result of the

nelicy decision made by Cabinet in the national interest fo terminate the HIP in

37



February 2010 andfor of business or investment decisions made by the Second

Plaintiff and the Manotacturers,

42, It denies the allegations in paragraph 42, and says further that the losses the

Plaintiffs and the Suppliers are allcged o have suffered, were the result of the

policy decision made by Cabitet in the national interest Lo lerminate the HIP 1o

February 2010 and/or of business ot nvestment decisions mades by the Plaintiffs

and the Ownoers, Instaliers, Manufacturers and / or the Suppliers,

NEGLIGENT MISREPRESENTATION

‘The Representulions

43, It deniss the allegations in paragraph 43, and says further that:

(]

(b)

(c)

nelhing which is pleaded sf paragraphs 5, 6, 8, 12 or 124 constitutes a
representation that the Delendant waould not reconsider its decision lo
operate the HIP until the Expivation Date {as the term is defined in the

Further Amended Statement of Claim at paragraph 24(d));

in o far as it i8 alleged in paragraph 43 that the Defendant impliedly
rvepresented, by ils conduct alleged in patagraphs §, 6, 8, 12 and 124, (hat
it would not reconsider its decision lo operate the HIP until the Expiration
Date, no particulars are supplied in relation to how it s alleged that such
an fmplied represeotation arose, and the ellegation is vague, unhcicar and
incapable of being pleaded o, Under cover of such objection, the
Defendant demies thet 16 made any implied representation that it would net
recomsider ils decision to operate the HIF until the Bxpiration Date und says
tha! il published express stetemenls Lo the contrary effect of any alleged

irnplicd representation; end

the alleged Represenlations constituted an snnouncement of government
policy, and the relevant announcement of government policy was not in the
nature of a statement of fuct, bul rather a true and accurate statement of

what constituted then current government policy,

3R



44,

It admits that the ohjects of the HIP included fiscal stmulus in the national inlerest,

by nicans ncluding cncouragement of investiment in the insulation industry but

otherwise denies the allegations in paragraph 44,

No Clansation

43,

46,

47,

Tt denies the allegations i paragraph 45, and says further that the question whether
any paricalar Plaintiff, Oswner, mstaller, Masufactorer or Supplicr acted in
reasonable reliance on one or more Representations by investing in their business
and expanding thedr buginesses 18 not a common guestion within the meaning of

Part 44 of the Supreme Court Aot 1986 (Vic).
It does not know and therefors does not adnnt the allegations in patagraph 46.

Il dendes e ellegations in paragraph 47, refors (o and repeals subparagraphs 34{c),
3d(d), 34(e), 35(c), 35(d), 3=(f), 36{c), 36(d}, 36(1} and paragraph 36A atove, ind
seys further that eny reliance by the Installers, Manufacturers, Suppliers in the
citopmstaness was not reasonable becanse it was lnown to the Installers,
Meanufacturers and Suppliers or cught to have been known, and it was a well-
known fact thet the Defendant might changs government policy, including by

terminsiing the HIP, at any lime in the national interest,

The true position

18.

It

(&) denies the allesations in subparagraph 48(a), and sava [orther that any risk
to which persons were cxposed in the performance of the worlk of installing
insulation, including acy electimeal safety risle, was the result of fajlure by
employers in the insulation industy (including the Group Members as
cefined in peragraph 1 of the Further Amended Statement of Claim) to
comply with the Australian Standards and the requirements of the

occupational health and safety laws in each State and 'eritory; and

(b  admits the allegations in subpuarggraph 48(0).

39




No duty of care

44,

a0,

1t denice the allegations in paragraph 49, and says further that no duty to falke

reasonable care in ammouncing, orto correct announcements of, govermnment policy

was owed by the Defendant to the Plaintitfs, Owners, Installers, Marufacturers or

Supplivzs because:

(a)

(b)

(c)

(d)

(@)

(b}

gavernment policy is inherently subject to change, by reason of the fact

that goyvernment policy changes from lune to time in the national interest;

the Plaintiffa, Owners, Installers, Manufacturers and Suppliers were

express.y alerted to the possibility of chunges in government policy;

the adopticn and announcemenl of government policy 18 a duty the
government is bound to discharge having regard to what it determines 1o
be in the national interest, and not by reference the interests of particular

groups in the community;

{he Delendant did not (and could not) represent that it would not reconsider
its decision to aperate the HIP until the Bxpiralion Date, because it could
net conatrain itscll from adopting or changing government policy in the

national interesl; and

i[ a duty to take reasonable care in snnouncing, or te correct
announcements of, gavunﬁnent nolicy was owed by the Defemdant 1o any
class of persons {(which iz denied), then ne such duty of care could have
beert owed to the Uwners who, as defined in the Further Amended

Statement of Claim, sre & remote and indetenminale class of persons.

admiits that the objects ef the HIP included fiscal stimuadus in the nationel
interest, by means inchiding encouragement of investment In the insulation

industry, but it otherwise denies the allegations in paragraph 505 and

savs further thut there could be no rewsonable reliance by the Plaintils,

Owners, Installers, Manufaclurcrs or Suppliers in the circumstances, and

40



LA
e,

33

54,

refers to and repeats subparagraphs 33(c), 33(d), 33(f), 34(c), 34(d), 34(=),

35(e}, 35(d), 35(f), 36{c), 36(T}. 36(f) and paragraphs 36A and 47 above,

It denies the allegations in paragruph 51, und refers 1o snd repeats peragraph 50

above.

It denies the allegations in paragraph 52, and refers to end repeats paragraph 50

abaove.

It denies the allegations in paragraph 33, and refers to and repeats paragraph 50

above.
It

(a) admits that the objects of the HIF included fiscal stimulus in the national
interest, by means including encouragemetit of investment in the insulation

indnstry; and

(k) admits that the Defendant knew that the implementation. of the HIP was
Likely to stimulate demand in the market for retrofil insulation to houses
and that this may have the effcct of lessening demand in that market for a

period of time after the cessation of the HIP

but oltherwise denies the ailegations in paragraph 54,

No negligent misstatement

b

it denics the allepations inparagraph 55, and says further that il a duty to take care
in announeing government policy was owed to the Plaintiffs, Owners, Installers,

Manufacturers or Suppliers (which is denied):

{a)  the Dwelendant posscssed a proper basis for malang the alleged

Bepresentations at the tims they were made; and

{b)  the Representations were statements of government policy at the fime,

which (he Defendant could change at any time in the nalional inlerest.

It denies tze allegations in paragraph 56 and refers to and repeats paragraph 55.
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_L.ogs and Damage

57. It denies the allegations in patapraph 57, end says further that;

(a)

{b)

the question whether any parlienlar Pleintiff, Owner, Insfaller, -
Mannfactorer or Supplict acted in velisnce on one or move of the
Representations is not a common question within the meaning of Part 44

of the Supreme Court Aot 1984 (Vig):

any losses which were sulfcred by Owners which were no more than
reflective losses which are not recoverable for the reasons plcaded at

paragraph 1 of this Defance above; and

savs Torther that there vould be no reasonable reliance by the I'laintiffs,
Owners, lnstallers, Manufacturers or Suppliets in the eircmmstances, and
refers to and repeats subparagraphs 33(c), 33(d), 33(f), 34{c), 34(d), 34{e),
35(c), 35(d), 35(D), 36(c), 36(d), 36(1) and paragraphs 364 and 47 above.

DEFENCES IN RELATION '1'0 BOTH NEGLIGENCE AND NEGLIGENT

MISSTATEMENT

Voluntary assumption of obvious risk

574, The Defendant is not liuble in neplipence to the Plaintiffs or the Group Memnbers

for any loss alleged (o have been caused by the alleged negligent desipn and/or

administration of the HIP or *he alieged neglipent misstatemen(s, beeanse:

(al

(b)

the Plaintiffs and the Group Members, in deciding to invest in or expand
their businesses n reliance upon the announcement of the HIP, volunlarily
gasurned the obvious risk, which they knew or oughl to have lmown
exisled, that the Defendant sy chanpe government policy and as a vesall,
may termingts the HIP; and

the Plaintiffs and the Group Members aro presumed by reasun of the
operation of 854(1) of the Frongs Act 1954 (Vic) to have been aware of
{he risl that the Defendant may change or lerninate government policy,

and bear the onus of proving that they wore not aware.
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PARTICULARS

The tisk that the Defendant may change or terménate govomment policy wis 4
risk wlich was in the circymstances obvious to a regsonable person in the
position of the Plaintiffs and the Group Members, 1t being a sk which was patent

and 3 matter of common knowledge.

Miterialisation of an inherenl risk

578,

The Defendant is not labls in negligence to the Plaintiffs or group members far
any loss alleged to have been caused by the alleped neglipent design andfor
administration of the 1IP or the alieged negligent misstatements because the
Defendant’s decision i February 2010 to change goverminen! policy and tetindnale

the IITP canstituted the materialisation of an inherent rislk,

FPARTICULARS

The tisk that the Defendant may decide to change ar terminate poverminent policy
wag an inhersnd risk, being a esk of sotmethung oconiting which could not be

avalded by the exercise of reasonable chre. -

DEFENCES IN RELATION TO NEGEIGENCE

No causation

S37C.

57D,

Tven if the Defendant owed a duty to talke reasonable care to aveid economic harm
in the sdimintstration, design and/or implementstion of the HIP to the Plaibffs and
Croup Members (which iz denied?, and even if the Defendant nepligently fatled to
take reasonable precautions against the risk of. economic harm to the PlaintiZfs and
the Group Memberz in the admimstration, design and/or implementation of the
HIP (which iz dended), any such failure to take reasonabls precauntions cid not
cause the loss or damage alleged to have been suffered by the Plaintiffs and Group
tlembers, because the sconomic hann alleged to huave been suffered by the
Plaintiffs and grovp members was the result of the decision of the Defendant to

change government pelicy and end the 1P,

o says



(a} the acts and omissions of cach of QHT Instullations Pty Jid, Amow
Properly Maintetiance; Titen Jnsulation Ply Lid; and Pride Buildings NSW
Pty Ltd (topether, “the employers®) wete the cause of the deaths of each

of Matthew Fuller, Rueben Barnes, Mitchell Sweeney and Marcus Wﬂsm;

PARTICULARS

The 1efandant refers 2o and repeuls paragraphs 16 te 204 above.

(b} one af the causes of the decision by the Delendant to change govermnent
policy was the deaths of each of Malthew Fuller, Rueben Bames, Mitchell

Sweeney and Mareug Wilson,

{c) the unlawful conduct of the employers was the vause of the deaths of each
of Matthew Fuller, Rugben Rames, Mitchell Sweeney and Marcus Wilson,

and

{d) no duty of care arose on the part of the Defendant to prevent the unlawful

eonduct by the craployers,

DEFENCES IN RELATION TO NEGLIGENT MISSTATEMENT

Contributory negligence in respect of negligent misstatement

57E.

If, in the altemative 1o subparagtaphs 33{c), 33(d), 3305, 34(c), 34(d}, 34(c), 35(c),
35¢d), 35(0), 36(c), I6{d), 36(f) and paragraphs 26A and 47 above, there was
reasonable reliance by smy of the Plaintiffs or the Groap Members (which iz
dended) on the alleged Representations, then sny loss or damage saffered by the
Plaintiffs and the Gronp Members was also in part the result of a failure by the
Plaintiffs and Group Members to lake reesonable care in making decisions fo
invest i and expand their businesses, and the demeges recoverable by each of
them must be reduced to such an extent as the Court thinks just and cquitable
having regard to the share of the Plaintiffs and the Group Membearg in

responsibility for the damage.
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MISLEADING AND DECTPTIVE CONDUCT

38

594,

It denies the allegations in paregraph 58, and says further that;

(a)

4

(b)

the provisions of lhe Trade Practices Aet 1274 (Cth) (TPA) do not apply,
by reason of the fact that the Defendant was not carrying on a business

within the meaning of & 2A of the TPA; and

refers to and repeats paragraph 3D above,

It denies the allepations in paragraph 59, and says further that:

()

{b)

(¢}

{d)

the alleged Representations were not made ‘in trade or commerce’ within

the meaning ol & 52 of the TPA;

the allcged Representations consisted of ennouncements of government

policy and lacked any commercial characler,

the alleged Representations were made in clircumstances where there was
no trading or commercial relationship between fhe Defendant end the

Plaintiffs and the Group Members, and

even il any aspect of the sstablishment or conduct of the HIP invoived the
Defendantin cerrying on a business within the meaning of 8 2A of the TPA,
(which is denied), the alleged Representations in paragraphs 5, 6, 8, 12 and
12A do not constute conduct by the Defendant 121 the coﬁrse of carrying
on the g0 called “HIP business’, being mercly preparatory to the carrying

on of that so called *HIP businass’

I* denies the allegations in paragraph 594, and says further that:

(a)

the alleped Representations were not tepresentations with respect to future
migtters within the meaning of 5 514 ol the TPA, becanse they wore

ytaternents of current government poliey; and

i1 the aiternative, if the slleped Representutions were representations with

teapact to future matters within the meaning of 3 51A, the Delendant had



reusonable grounds for malding those representations at the time they were

made,

60. It denics the allegations in paragraph 60, and says further that any losses which
_ were sutfercd by Owners which were no more than reflective losses which are not

recoverable for the reasons pleaded at parsgraph 1 of this Defence above,
61.  There are no paragraphs 61 to 72 inclusive,

62, It denies that the Plain(iffs or Group Members are entitled fo any of the relief set

oul in paragraphs 1 to § of the section titled ‘Relief Claimed’, or at all.
COMMON QUESTIONS

63. It denies that the questions pleaded at parapraph 73 of the Further Amended
Statement ol Claim are all guestions of law or fact which are common Lo the claims
of the Group Members within the meaning of s 33H(2)(e) of the Supreme Court

Aet 1286 (Vic), or that they are properly expressed as common guestions,

This Defence was prepared by Rachel Doyle SC and Liam Brown of Counsel,

Dated: ‘{f' f{/@/{ L_,[ el O ] I? C e — /;7 )

...............................................

Emma Gill

AGS Lawyer

Solicitor for the Defendant

for snd on hehalt of the
Australian Governmend Selicitor
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