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“HUMAN RIGHTS:   A VIEW FROM THE BENCH”
ADDRESS TO THE ANNUAL GENERAL MEETING OF THE ADMINISTRATIVE LAW AND HUMAN RIGHTS SECTION OF THE LAW INSTITUTE OF VICTORIA, 26 OCTOBER 2005

JUSTICE CHRIS MAXWELL, PRESIDENT VICTORIAN COURT OF APPEAL
Today in the Court of Appeal, we heard a human rights case.  It was actually a case about public interest immunity, that is, whether medical records held by a hospital relating to a late-term abortion are or are not immune from production to the Medical Practitioner’s Board which is conducting an investigation.   There are competing public interests in issue.  On the one hand, the public interest in proper regulatory supervision of the medical profession.  On the other hand, the public interest in the preservation of confidentiality of communications between patients and doctors.

The right to privacy is a basic human right.  Article 17 of the International Covenant on Civil and Political Rights provides that:

"No-one shall be subjected to arbitrary or unlawful interference with his privacy...”

The hospital’s claim for public interest immunity failed at first instance.  When the hospital’s application for leave to appeal came on, I informed counsel that the Court of Appeal would be assisted by submissions dealing with the relevance of international human rights conventions, and the associated jurisprudence, to the question before the Court.  In their written submissions for the appeal, both the hospital and the board dealt extensively with these issues.  The hospital, for example, relied not only on ICCPR but also on the international covenant on economic, social and cultural rights and the convention on the elimination of all forms of discrimination against women (the patient in the particular case being a woman).  The hospital relied, as it was entitled to do, on decisions of the European Court of Human Rights and on the opinions and decisions of the UN Human Rights Committee, the body established to receive reports and determine claims under those international agreements.  This example illustrates several important things:

1. The Court will encourage practitioners to develop human rights-based arguments where relevant to the question before the Court.
2. Practitioners should feel no hesitation in advancing such arguments where relevant.
3. The development of an Australian jurisprudence drawing on international human rights law is in its early stages, and its further progress will involve judges and practitioners working together to develop a common expertise.
Where is international human rights law relevant?
While I was still the President of Liberty Victoria, I addressed a meeting of the human rights group at one of Melbourne’s largest law firms.  The meeting was attended by 60 or 70 young lawyers who, I gather, were very keen to balance the invaluable experience of working in a large commercial law firm with some involvement in human rights issues.  These are the kinds of lawyers who, from a range of firms, give their time voluntarily to the provision of advice at the Homeless Persons Legal Clinic run by Phillip Lynch at PILCH.  

They had asked me to talk about how practitioners can utilise international human rights law in the course of everyday practice.  I said that, for those who are working in mergers and acquisitions, there would be rather little scope, as compared with (for example) those working in public law.  Obviously enough, not every case has a human rights dimension, though as the Ansett administration clearly demonstrated, what might be thought to be the quintessential corporate law issue – insolvency and the associated sale of assets – throw up real human rights issues concerning the fate of employees who lose their jobs along the way.  

Of course, unless an international convention has been incorporated into Australian municipal law by statute (as has occurred with the Commonwealth’s Racial Discrimination Act and Sex Discrimination Act), the convention cannot operate as a direct source of individual rights and obligations under Australian municipal law.  There are, however, three very important ways in which such instruments, and the associated learning, can influence the resolution of disputes under domestic law.
First, the provisions of international treaties are relevant to statutory interpretation.  In the absence of clear intention to the contrary, the statute passed by Parliament should be interpreted and applied, as far as its language permits, so that it conforms with Australia’s obligation under the international treaty.

Secondly, the provisions of an international convention to which Australia is a party, especially one which declares universal fundamental rights, may be used by the Courts as a legitimate guide in developing the common law, that is, the law as it develops through decisions of the courts, as distinct from the law enacted by Parliament.  The High Court has cautioned but, in this area, the courts should act with due circumspection when the Commonwealth Parliament itself has not seen fit to incorporate the provisions of a convention into domestic law.

Thirdly, the provisions of an international human rights convention to which Australia is a party can also serve as an indication of the value placed by Australia on the rights provided for in the convention and, therefore, as indicative of contemporary values.

The leading case from which these propositions flow was the High Court decision in Minister for Immigration and Ethnic Affairs v Teoh.
  That case involved an application for permanent entry into Australia by a married man with children in Australia.  The convention on the rights of the child, to which Australia was a party, had been ratified by Australia but not incorporated by statute into Australian domestic law.  The High Court, by majority, held that ratification of the convention gave rise to a legitimate expectation that the Minister would act in conformity with it and treat the best interests of the applicant’s children as a primary consideration.  The Minister had not done so, and the applicant had been denied procedural fairness in that he had not been afforded the opportunity to present a case against a decision inconsistent with that legitimate expectation.
The decision in Teoh has not gone unchallenged.  Successive governments, Labor and Coalition, have attempted to override the effect of the decision – first by executive statements
 and subsequently by Bills which, in each case, lapsed before they had been debated.  More recently, in Lam’s case,
 four judges of the High Court made remarks strongly suggesting that, on the question of legitimate expectation, Teoh would be decided differently by the present High Court.  The occasion for that re-examination of Teoh has not yet arrived.  In any case, the question of legitimate expectation, and the requirements of procedural fairness, is only one part of what was said in Teoh.   The other statements about the utility of international human rights law have not only not been questioned but have been subsequently followed on various occasions.
Australian courts have been prepared to consider the use of international human rights conventions in:

(a) exercising a sentencing discretion;

(b) considering whether special circumstances existed which justified the grant of bail under the Extradition Act 1988 (Cth);

(c) considering whether a restraint of trade was reasonable;

(d) exercising a discretion to exclude confessional evidence.

In John Fairfax Publications Pty Ltd v Doe
 Gleeson CJ referred to the international recognition of the need for stringent controls in the interests of privacy in considering whether the means of protecting privacy of communication under Part VII of the Telecommunications (Interceptions) Act 1979 (Cth) lackd proportionality.

As I said earlier, we – that is practitioners and judges – have to educate ourselves so that we can more readily identify those circumstances in which international human rights law can be of assistance.  Take statutory interpretation for example.  At law school, I learned – and have never forgotten – the Latin maxim noscitur a sociis and niusden generis.  Time does not permit a learned explanation of what they mean!  There are other, equally familiar, rules of statutory construction such as that Parliament is presumed not to alter the common law, or take away established rights, unless words are used which convey a clear intention to do so. 

In the same way, human rights law should become an automatic point of reference for statutory interpretation.  But where the relevant provision of the statute affects individual rights and interests, questions should always be asked:  are there provisions of the human rights treaties which lay relatively on the construction of this section?
In recent years, most law schools have included “human rights law” as a subject in the curriculum.  That in itself is real progress.  But human rights should not be seen as a special subject.  Rather, it should be seen as informing almost everything which lawyers, and courts, do.  Because what the courts do everyday is to make decisions which affect human rights.  This is true not only of the substantive rights which fall for decision but of process rights, typified by the presumption of innocence and the right to a fair trial which are distinctive of our criminal justice system.
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