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Supreme Court of Victoria

Practice Note SC CC 2
Technology, Engineering and Construction List
Procedures for applications under the Building and Construction Industry Security of Payment Act 2002 (Vic)
1. INTRODUCTION
1.1 The Chief Justice has authorised the issue of the following Practice Note.

1.2 The purpose of this Practice Note is to describe the procedure to be followed in respect of applications to enter judgments and issue debt certificates pursuant to the Building and Construction Industry Security of Payment Act 2002 (Vic).
2. COMMENCEMENT
2.1 This Practice Note was issued on 30 January 2017 and commences on 30 January 2017.
3. DEFINITIONS

3.1 In this Practice Note:
Act means the Building and Construction Industry Security of Payment Act 2002 (Vic);
Amended Act means the Act as amended in 2006, applying to construction contracts entered into on and from 30 March 2007;
Pre-amended Act means the Act as it stood prior to the Amended Act, which applies to construction contracts entered into on and from 31 January 2003 but prior to 30 March 2007; and
TEC List means the Technology, Engineering and Construction List.
4. MAKING AN APPLICATION
4.1 Parties seeking to bring an application to enter judgment or issue a debt certificate pursuant to the Act should do so by contacting the Commercial Court Registry in order that the matter can be heard and determined by the Commercial Court Duty Judge.
 
4.2 The appropriate form to be used for these applications is referred to below, and the fees payable for filing an Originating Motion are set out in the Supreme Court (Fees) Regulations 2012. 
4.3 Parties are directed to Phoenix International Group Pty Ltd v Resources Combined No 2 Pty Ltd [2009] VSC 425 for an overview of the principles and procedures relating to the type of applications referred to in this document. 
5. ALLOCATION AND DETERMINATION OF APPLICATION 
5.1 An application to enter judgment or issue a debt certificate which is listed to be heard by the Commercial Court Duty Judge at first instance may, depending on the circumstances and characteristics of the matter, be subsequently referred to be Judge in Charge of the TEC List, an Associate Judge or a Judicial Registrar to hear and determine the application, including on the papers. 
5.2 The matter may also be entered into the TEC List for Judge management, either at the option of the applicant or by the Court’s own motion, in circumstances where it appears to the Court that it is more appropriate for that application to be managed and determined in that specialist List.  For example, this may occur:

(a) where the matter becomes contested; or

(b) related proceedings are commenced and allocated to the TEC List for Judge management.  

An Entry into List Fee will then become payable
.  
6. MODE OF FILING APPLICATIONS BROUGHT UNDER THE PRE-AMENDED ACT
6.1 Applications for judgments sought to be entered pursuant to s 27 of the Pre-amended Act shall be made by way of Originating Motion on notice to the Respondent – Form 5C with 45A summons supported by affidavit(s).

6.2 Applications made pursuant to s 33 of the Pre-amended Act for the Court to issue a debt certificate shall be made by way of Originating Motion on notice to the Respondent – Form 5C with 45A summons supported by affidavit(s).
7. MODE OF FILING APPLICATIONS BROUGHT UNDER THE AMENDED ACT
Applications made under section 28R

7.1 Applications for judgments sought to be entered pursuant to s 28R of the Amended Act shall be made by way of Originating Motion ex parte – Form 5D supported by affidavit(s) as required by s 28R(2). 
7.2 The following matters may also be addressed in an affidavit in support of an application:
(a) the date of the contract;
(b) the fact that the issuer of the certificate is an “authorised nominating authority” as defined in s 4 of the Act; and
(c) the status of the deponent and the basis of any belief that the amount claimed has not been paid.

Applications made under section 33 
7.3 Applications made pursuant to s 33 of the Amended Act for the Court to issue a debt certificate shall be made by way of Originating Motion on notice to the Respondent – Form 5C with 45A summons supported by affidavit(s).
7.4 In addition to the above requirements, the applicant should provide to the Court a copy of the order proposed.
AMENDMENT HISTORY
30 January 2017: This Practice Note replaced former TEC List Standard Operating Procedure No 2 of 2009. 
Vivienne Macgillivray
Executive Associate to the Chief Justice

30 January 2017
� Refer to paragraph 12 of Practice Note SC CC 1 and the contact details for the Commercial Court Registry located at: � HYPERLINK "http://www.supremecourt.vic.gov.au/home/law+and+practice/areas+of+the+court/commercial+court/" �http://www.supremecourt.vic.gov.au/home/law+and+practice/areas+of+the+court/commercial+court/�


� The Supreme Court (Fees) Regulations 2012 prescribe the fees that are applicable for Commercial Court proceedings, including the payment of an Entry into List fee for proceedings managed by a judge in accordance with Regulation 8A.
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