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1. The Role of the Supreme Court of Victoria in Arbitration

The Court is vested with supervisory jurisdiction over both domestic and international commercial arbitration. The Federal Court also has the same jurisdiction with respect to international arbitration, as defined in the Commonwealth International Arbitration Act 1974, as amended in 2010.

On the 1 January 2010, the new Arbitration List G of the Commercial Court in the Victorian Supreme Court began operation. I am pleased to be the judge in charge of this list at a time when both international and domestic commercial arbitration law is in a process of significant reform.

The Supreme Court of Victoria is well equipped to facilitate and provide support to commercial arbitrations. As participants in the arbitral process I encourage practitioners to familiarise themselves with the support that the Court can provide to arbitration by examining the Green Book of the Commercial Court
 and also the new Arbitration Business Practice Note
.

Despite a common perception that domestic commercial arbitration is in serious decline in Australia, List G has attracted a very promising amount of substantial work in a very short time. Since the beginning of the operation of List G, on 1 January 2010, I have handed down decisions in three arbitration matters.
 Each decision has raised a different issue regarding court intervention in arbitration. These decisions were made under the Commercial Arbitration Act 1984 and not the new Commercial Arbitration Act that should come into force in the near future. However, the principles are still very relevant in examining the relationship between the Court and arbitration. 

Arnwell Pty Ltd v Teilaboot Pty Ltd & Ors
 raised issues regarding court intervention in procedural decisions made by an arbitral tribunal. Oakton Services Pty Ltd v Tenix Solutions
 was a successful application to stay court proceedings in favour of arbitration as there was an arbitration agreement in place. Thoroughvision Pty Ltd v Sky Channel Pty Limited & Anor
 involved an application for leave to appeal an arbitral award under s 38 of the Commercial Arbitration Act 1984 (Vic) (“CAA”) and an application to set aside an award for misconduct under s 42 on the basis of insufficient reasons provided in the award. I found that there was no manifest error of law on the face of the award for the purposes of s 38(5)(b)(i) and that there was no misconduct on the part of the arbitrator for the purposes of s 42 on the basis asserted. This required examination of the quality of reasons required by an arbitrator under s 29(1)(c) CAA in the context of a decision of the Victorian Court of Appeal
 and a recent decision of the New South Wales Court of Appeal
 in that area.

The Thoroughvision decision was referred to (though not named) in an article in the legal section of the Australian Financial Review
 on 30 April 2010 which said that I suggested the New South Wales Court of Appeal approach in relation to the quality of reasons that an arbitrator must give was preferable. This is something of an oversimplification because clearly the Victorian decision is binding in Victoria within the ambit of the issues decided. Consequently, it may be helpful to set out what I did say in Thoroughvision:

“54
In my opinion, it is clear from the authorities that a principle of proportionality applies with respect to the nature and extent of reasons which an arbitrator is obliged to provide in an arbitration award.  An example of a case in which very extensive and comprehensive reasons were required is Oil Basins Ltd v BHP Billiton Ltd.
  This was, however, an arbitration that involved 15 hearing days, an arbitral tribunal of three, conflicting and substantive expert evidence and substantial submissions.  The present arbitration is, on the other hand, an arbitration confined with respect to the proper construction of the MOU.  Further, as indicated, the Deed of Arbitration requires that the arbitration be conducted in accordance with the overriding objective referred to in that Deed, adopting procedures suitable to the determination of the type of issues involved and at the same time avoiding unnecessary delay and expense so as to provide a fair, expeditious and cost effective process for the determination of these issues.

55
It is well established that the reasons need show only that the arbitrator grasped the main contentions advanced by the parties, and communicated to the parties, in broad terms, the reasons for the conclusions reached.
  The reasoning process must be exposed so that the reader of the award can understand how and why the conclusion was reached;
  It is clear that reasons need not be elaborate or lengthy, provided that these requirements are met.
  The decision of the Court of Appeal in Oil Basins Ltd v BHP Billiton Ltd
 confirms that an arbitrator must address each issue raised for decision within the scope of the arbitration agreement.
  However it does not follow that the position outlined on the basis of the authorities to which reference has been made is rendered any different, or that the nature and extent of reasons is not to be fashioned by reference to the nature of the matters in dispute and, proportionately, having regard to the complexity of the issues, the importance, monetary or otherwise, of the arbitration proceedings and the nature of the arbitral proceedings, expeditious or otherwise, as agreed between the parties.”

…

 “58
The present arbitration is, as indicated, to be distinguished from the very substantial, complex and lengthy arbitration proceeding the subject of the Oil Basins appeal.  Additionally, this is not a case where, as in Oil Basins, the Arbitrator has omitted to deal with an entire and substantial issue, possibly, of critical significance to the arbitration.  In this context I do not take the view that there is any relevant inconsistency for present purposes in the decisions of the Victorian and New South Wales Courts of Appeal in Oil Basins and Gordian Runoff, respectively.
”

One of the benefits of the Arbitration List is that a consistent body of arbitration related decisions will be developed by a single judge or group of judges. This should provide parties with greater certainty when judicial intervention or support is required.

2. Key Provisions of the Commercial Arbitration Act 2010

Introduction

In Australia, international arbitration is governed by the IAA, which adopts (with amendments) the UNCITRAL Model Law on International Commercial Arbitration (“the Model Law”)
 and the United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards.
 Domestic commercial arbitration is governed by the Uniform Commercial Arbitration legislation
 and was not, until recently, based upon the Model Law.

Both regimes have now been through a significant reform process. The International Arbitration Act has been updated to provide a framework that is in line with best international arbitration practice, including adopting, with amendments, the 2006 version of the Model Law. 

The Uniform Commercial Arbitration legislation had changed little in 25 years in a time when other jurisdictions have made significant reforms and improvements. In May, the Standing Committee of Attorneys General released, after a significant consultative process, a model Commercial Arbitration Bill 2010 to be implemented in all states and territories. The New South Wales version of the bill was assented to on 28 June 2010. At this stage, the bill has not been introduced into the Victorian Parliament. Therefore, the Commercial Arbitration Act 1984 continues to apply in Victoria, but will be replaced soon.

The Model Law

The 2006 version of the Model Law forms the basis of both the International Arbitration Act and the CAA Bill. The use of the Model Law as the basis of both the IAA Bill and the CAA Bill is consistent with the goal of creating a best practice framework for arbitration in Australia. The Model Law is an internationally drafted and accepted arbitration regime that is supportive of arbitration. It has been enacted in over 60 nation states. It allows parties the freedom to decide how they want their disputes resolved with minimal court intervention. The Model Law is the arbitration law against which all other arbitration laws are judged.

The choice of the Model Law for both the IAA Bill and the CAA Bill will assist with achieving a great deal of uniformity between the two regimes. This means that expertise developed under one regime will be easily applied to the other. While I will be focussing on the new Commercial Arbitration Act, most of what I will say is relevant to the International Arbitration Act as well.

Commercial Arbitration Amendment Bill 2009

The reform of the Uniform Commercial Arbitration legislation is a more fundamental shift than the amendments to the International Arbitration Act as for the first time the Model Law will apply to domestic commercial arbitration. Consequently, there is little to be gained from working through the current Uniform Commercial Arbitration legislation and comparing it to the CAA Bill. In fact, both practitioners and courts should avoid this, as the interpretations of provisions under the “old regime” will not necessarily apply. Rather, the CAA Bill should be examined by comparing it to the Model Law. I will discuss some of the key provisions especially those that relate to court supervision  and facilitation of arbitration.

Section 1AC – Paramount object of Act

The paramount object of the Act ‘to facilitate the fair and final resolution of commercial disputes without unnecessary delay or expense’ is an addition to the Model Law. It remains to be seen whether this section will have much impact on arbitrators and courts in interpreting and applying the Act. At the very least it is a reminder to those interpreting and applying the Act that one of the main advantages of commercial arbitration, in the domestic context, is the ability for parties and arbitrators to tailor arbitration procedures for the most efficient resolution of the dispute. Sometimes parties will want an arbitration that is just as formal as a court proceeding and sometimes they will want a “look and sniff” arbitration, and between these extremes lies the spectrum of possible arbitration procedures. The challenge is to find the appropriate point on this spectrum, hence to match the appropriate arbitration procedure with the nature of the dispute. It is hoped that arbitrators will encourage parties to seek proportionality between the nature of the dispute and the arbitral procedure.

Section 6 – Court for certain functions of arbitration assistance and supervision

The Supreme Court of the relevant state is the court appointed to perform the various facilitative and supervisory functions under the Commercial Arbitration Act. Other courts can be given jurisdiction to perform these functions if the parties agree. In NSW both the District Court and the Local Court are available to the parties if they agree either before or after their dispute has arisen.  

Section 8 -  Arbitration agreement and substantive claim before court

If parties have agreed to arbitrate their disputes, they should be held to that agreement. If a party to an arbitration agreement files a claim in a court the other party has a right to apply for a stay of the court proceedings in favour arbitration. A court will grant a stay unless the arbitration agreement is ‘null and void, inoperative or incapable of being performed’. If there is a valid arbitration agreement the court must grant a stay. 

Section 9   Arbitration agreement and interim measures by court

Although parties to an arbitration agreement are not to make substantive claims in court, they can still apply to a court for an interim measure of protection. The types of interim measures sought are usually injunctions to preserve the status quo, freezing orders etc.  Arbitral tribunals, under section 17, also have the power to order interim measure and it is hoped that parties will generally seek such orders from the tribunal. Under sections 17H and 17I interim measures made by an arbitral tribunal are enforceable by the Court. Enforcement can only be refused on limited grounds. Therefore parties to an arbitration know are likely to comply with interim measures ordered by the arbitral tribunal or risk cost consequences in Court.

Sections 11 - 13 – Appointment and challenge of arbitrators

Parties should agree on the selection of arbitrators. However, a party wishing to avoid arbitration has an incentive to avoid proper appointment of arbitrations. To avoid this problem the Court is given a supervisory role when agreement is not reached or when arbitrators are challenged. This supervisory role is important to break the deadlocks and delays that are inevitable if arbitrators are not agreed to. A decision made by the Court, within its power, in this area is final. 

Practical court assistance

There are a number of ways in which the Court can assist the parties and the arbitral tribunal in reaching an efficient resolution of the dispute. Under section 27 the Court can assist the tribunal in taking evidence if requested by the arbitral tribunal or a party with approval from the arbitral tribunal. Under section 27A, the Court can also issue subpoenas requiring a person to attend to give evidence or to produce documents to the arbitral tribunal. If an arbitral tribunal has ordered a person to attend to give evidence or provide documents, and that person has failed to comply, the Court can order that person to comply with the arbitral tribunal’s orders.

Confidentiality

Confidentiality is one of the key benefits for parties choosing domestic arbitration. For this reason, it is important that specific confidentiality provisions be added to the Model Law provisions which are adopted domestically. This is especially the case in Australia given the concerns about confidentiality caused by the decision in Esso Australia Resources Ltd v Plowman
. The confidentiality provisions in ss 27E to 27I of the CAA Bill apply, crucially, on an opt out basis. The Court can make orders allowing or disallowing disclosure of confidential arbitral information if the mandate of the arbitral tribunal is terminated or the arbitral tribunal has already ruled on the disclosure of the information.

Section 27J - Determination of preliminary point of law by the Court

Section 27J, which is an addition to the Model Law, allows a party to apply to the court for a determination on a preliminary point of law. This can only occur with the consent of the arbitrator or all the other parties; so it is not a provision likely to be abused. Delays may arise, however, if the determinations made by the Court are appealed on a regular basis. It will be interesting to see how often this provision is utilised,

Sections 34 and 34A – Setting aside and appealing awards

Section 34, which is based on the Model Law, sets out the very limited grounds under which a party can apply to have an award set aside. The grounds do not cover errors of law or fact in the arbitral award, but rather deal with situations were there was no power to issue the award in the first place. Among other things an award can be set aside because the dispute is not covered by the arbitration agreement; there is not a properly constituted tribunal; the arbitration agreement is void; or the award is in conflict with the public policy of the state. The grounds are very narrow, and are unlikely to be successfully relied upon on a frequent basis. Similar grounds apply under the enforcement provisions in section 36.

In the domestic context the grounds in section 34 are thought to be too narrow. Therefore there is an appeal right given under s 34A. This section is an addition to the Model Law. Section 34A allows an appeal on a question of law if the parties agree that appeals are allowed and the Court grants leave. This section is the high point of the Court’s supervisory role and goes further than the grounds set out in section 34. While it does go further than section 34, the appeal right is still restricted. Determinations of fact cannot be subject to appeal, but, of course, there is often difficulty in separating law from fact. The decision of the tribunal must be “obviously wrong” or the question must be one of “general public importance” and the arbitral decision is open to “serious doubt”. These tests are somewhat similar to those under the previous Commercial Arbitration Act. 

Conclusion

Arbitration is a key part of our dispute resolution system. There are many benefits for parties who engage in an efficient arbitration process. The Court has a major role to play in making the new Commercial Arbitration legislation a success in this regard. It is important for the Court to have, in some circumstances, a role in reviewing arbitration awards. However, it is my view the Court will be most useful when using its powers under the facilitative provisions, and to break deadlocks in arbitral procedure when they occur. If parties know that unnecessary delays in arbitrations will not be tolerated by the Court, there is likely to be positive benefits in arbitral practice without the Court needing to get involved.
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Practice Note No 2 of 2010

Arbitration Business

Court Support for arbitration

1. The Court is supportive of the wishes of disputants to resolve all or part of their dispute by arbitration and will assist parties in a variety of ways, including -

(a)
assistance and support for the arbitration process (e.g. subpoenas to witnesses or for production of documents, interim measures of protection (injunctive relief or otherwise) and orders with respect to the constitution of the arbitral tribunal);

(b)
determination of discrete questions of law which arbitrators or parties are able to refer to the Court (depending on the statutory or other basis of the arbitration process);

(c)
expeditious hearing and determination of appeals from the arbitration process (to the extent permitted under the statutory or other basis of the arbitration process);

(d)
enforcement of arbitration awards and orders of arbitral tribunals (to the extent permitted under the statutory or other basis of the arbitration process); and

(e)
referring a proceeding or a question to arbitration under Chapter I Rule 50.08.

2.
Court assistance is provided for all arbitration proceedings, international or domestic, and whether conducted under the International Arbitration Act 1974 (Cth) or the Commercial Arbitration Act 1984 (Vic).  Enforcement or other proceedings with respect to arbitration conducted under these statutory provisions or under legislation in other jurisdictions (international and other Australian jurisdictions) are also available in the Court, subject to the provisions of the International Arbitration Act 1974 or the Commercial Arbitration Act 1984, to the extent applicable.

International Arbitration

3.
The International Arbitration Act 1974 (s 18) confers jurisdiction on the Court to provide assistance with respect to the matters specified in Article 6 of the United Nations Commission on International Trade Law (“UNCITRAL”) Model Law on International Commercial Arbitration 1985 (“the Model Law”) –

(a)
appointment of a sole or presiding arbitrator failing agreement by the parties or co-arbitrators (Article 11(3));

(b)
appointment of an arbitrator or arbitrators where the appointment procedure agreed by the parties fails (Article 11(4));

(c)
deciding on challenges to an arbitrator or arbitrators (Article 13(3));

(d)
termination of the mandate of an arbitrator as a result of a failure or impossibility to act (Article 14);

(e)
determining whether the arbitral tribunal has jurisdiction (Article 16); and

(f)
setting aside arbitral awards on the limited grounds specified in Article 34.

4.
In addition to providing assistance under Article 6 of the Model Law, the International Arbitration Act 1974 confers jurisdiction on the Court to –

(a)
enforce foreign arbitral agreements by staying a proceeding or part of a proceeding that is before the Court which invites the determination of a matter capable of settlement by arbitration which is subject to such an agreement (section 7(2));

(b)
make interim or supplementary orders for the preservation of the rights of the parties or in relation to any property for the purpose of providing effective enforcement of arbitration agreements (section 7(3)); and

(c)
enforce foreign arbitral awards to which the Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958 (“the New York Convention”) applies (section 8).

5.
It is noted that the jurisdiction of the Court to provide interim measures of protection (e.g. interlocutory injunctive relief for the preservation of assets or evidence, Mareva injunctions, search orders and the like) in partnership with the arbitration process is recognised in Article 9 of the Model Law.

Domestic (Australian) Arbitration

6.
Domestic (Australian) arbitration is currently subject to the operation of the uniform commercial arbitration acts.  The Victorian legislation is contained in the Commercial Arbitration Act 1984.

7.
The Commercial Arbitration Act 1984 confers jurisdiction on the Court to provide assistance to the arbitration process in a variety of matters and circumstances, including –

(a)
appointment or removal of arbitrators (sections 8, 10, 11, 13 and 44);

(b)
ordering the attendance of witnesses or the production of documents (sections 17 and 18);

(c)
consolidation of arbitration proceedings in some circumstances (section 26);

(d)
correction of arbitration awards (section 30);

(e)
enforcement of arbitration awards (section 33);

(f)
taxation of any costs of an arbitration that are directed to be paid by an award and which are not taxed or settled by the arbitrator (section 34);

(g)
assessment of the arbitrator’s fees and expenses (section 35);

(h)
orders in relation to the costs of an abortive arbitration (section 36);

(i)
review of awards where there is a manifest error of law on the face of the award or there is strong evidence of an error of law where determination of the question dealt with by the award may add or be likely to add substantially to the certainty of commercial law (section 38);

(j)
determination of a preliminary point of law with the consent of the arbitrator or of all the parties (section 39);

(k)
setting aside an award where there has been misconduct by the arbitrator or setting aside the award in whole or in part where the arbitrator has misconducted the arbitration proceedings (section 42);

(l)
remitting any matter for reconsideration by the arbitrator (section 43);

(m)
termination of arbitration proceedings and, possibly, removing the dispute to the Court in the event of undue delay (section 46);

(n)
the making of interlocutory orders for the purposes of and in relation to arbitration proceedings; to the same extent as may be done for the purposes of and in relation to proceedings in the Court (section 47);

(o)
extension of time periods under the Commercial Arbitration Act 1984 or the arbitration agreement (section 48); and

(p)
staying Court proceedings to allow the arbitration to proceed (section 53).

Procedural Matters

8.
Applications under the International Arbitration Act 1974 (Cth) must be commenced by originating motion.  In determining whether an arbitration is international, reference should be made to the provisions of the International Arbitration Act 1974 and also to the UNCITRAL Model Law (which the provisions of this Act apply) – particularly, Article 1 of the Model Law.  Applications under the Commercial Arbitration Act 1984 (Vic) must also be commenced by originating motion and must comply with Chapter II, Order 9.

9.
Parties seeking to bring an application must first consult with the Associate to the Judge managing Commercial Court, List G – Arbitration proceedings, to establish a hearing date and to appoint a Judge or Associate Judge to hear the application.  The Prothonotary will only accept a summons with a return date authorised by this Associate.

10.
An application to enforce a foreign award pursuant to the International Arbitration Act 1974 (section 8), should, as far as possible, comply with the requirements of Chapter II, Rules 9.04 and 9.05.  An application to enforce a domestic (Australian) award pursuant to the Commercial Arbitration Act 1984 must comply with the requirements of Chapter II, Rules 9.04 and 9.05. 

11.
An application to set aside a foreign award pursuant to Article VI of the New York Convention or Article 34 of the Model Law (see Part II and sections 16 and 20 of the International Arbitration Act 1984) should, as far as possible, comply with the requirements of Chapter II, Rules 9.04 and 9.05. 

12.
An application for leave to appeal against an arbitrator’s award under the Commercial Arbitration Act 1984 must comply with the requirements of Chapter II, Rule 9.06 and Chapter I, Rules 4.06 and 4.07.

13.
Subject to any direction of the Judge or Associate Judge hearing the application, practitioners must deliver to the Judge or Associate Judge, not less than two clear days before the time appointed for the hearing of the application, a copy of all affidavits including exhibits together with a brief outline of argument in support of the application.

14.
From time to time urgent interlocutory applications arise in the course of arbitrations.  The Court will be available on very short notice to hear and promptly determine these applications.  The following provisions shall apply to applications which are accepted by the Judge managing Commercial Court, List G, as urgent.

(a) The applicant should deliver to the Associate to this Judge at the time of seeking to bring the application a copy of the application and of all affidavits including exhibits and a brief outline of argument in support of the application.

(b) The practitioner for the respondent should as soon as practicable and in any event on the day prior to the hearing of the application (if possible in all the circumstances) deliver to the Associate to the Judge or Associate Judge appointed to hear the application, a copy of all affidavits including exhibits filed in opposition together with a brief outline of argument.

(c) If all parties to the application so request, the judicial officer appointed to hear the application may agree to determine the application within 24 hours of the completion of argument provided that in such a case no reasons for the decision will be provided at the time of determination.  Any party requiring reasons must so advise the judicial officer at the time of the determination and the judicial officer will provide reasons, but they will be in short form.  Reasons in short form will be simply statements, without elaboration, of the findings of fact and principles of law which lead to the determination.

(d) If the application is one that is properly made ex parte, this should be clearly stated in all communications with the Associate to the Judge. Such communications need not be copied to the respond until the interim determination of the application.

(e) Where an application for an interlocutory order offers, or the court accepts, or an order or other Court document records the giving of “the usual undertaking as to damages”, this shall be taken to mean the following undertaking given to the Court:


To abide by any order which this Court might make as to damages, in case this Court shall be of the opinion that any person shall have sustained any loss, by reason of this order, which the party giving the undertaking ought to pay.

15.
These procedural arrangements will apply notwithstanding the Commercial Court Practice Note No. 1 of 2010. Otherwise, the Commercial Court Practice Note is applicable.

Commercial Court – Arbitration Proceedings

16.
The Chief Justice has appointed the Hon. Justice Croft to manage Commercial Court, List G – Arbitration proceedings.  All arbitration proceedings, any applications in arbitration proceedings, and any urgent applications with respect to arbitration matters, should be directed to His Honour’s Associate (telephone:  03.9603 7731).

17.
Arbitration matters arising in proceedings already allocated to the Technology, Engineering and Construction List (TEC List) will continue to be managed within that List by the Hon. Justice Vickery, though they may be transferred to List G in accordance with the usual practice applied in the Commercial Court with respect to the transfer of matters between lists in that Court. The same position applies with respect to the possibility of transfer of arbitration matters from List G to the TEC List.

18.
Any changes in these arrangements will be notified from time to time on the Commercial Court website – www.commercialcourt.com.au 

19.
This Practice Note takes effect on and from 1 January 2010.

20.
This Practice Note is in substitution for Practice Note No. 7 of 2006 which is hereby revoked.

Vivienne Macgillivray

Executive Associate to the Chief Justice

17 December 2009

* A presentation for the Rabbinical Arbitration Course on 2 August 2010.
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