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The following is a short outline of jurisprudence on the criteria and factors relevant to the certification of, or the refusal to certify, an order as appropriate for interlocutory review and to reserved questions of law. This outline is not intended to be a comprehensive summary of all case law on this topic nor is it intended to replace practitioners’ own research. 
(A) General comments relevant to interlocutory appeals
· The interlocutory appeal provisions were enacted precisely so that difficult legal issues of significant importance could receive appellate consideration before the commencement of a trial.

· The interlocutory appeal process does not lend itself to the resolution of issues of admissibility involving complex questions of statutory interpretation.
 

· There are limits on the Court’s ability to hear multiple interlocutory appeals in a single criminal proceeding.

· While it is clear from the definition of ‘interlocutory decision’ that a decision to grant or refuse a stay may be the subject of interlocutory review, the decision is a discretionary one and so the success of an interlocutory appeal depends on establishing an error as set forth in House v The King.
 An interlocutory appeal cannot succeed simply because the Court of Appeal might have reached a different conclusion on the stay application.
 “Intervention is warranted only if it is demonstrated that refusal of the … stay was not reasonably open to the trial judge in the sound exercise of that discretion.”

· The Court will exercise “considerable restraint” when reviewing decisions on matters of practice and procedure.  Because of the broad discretion given to the trial judge in this area such matters are subject to the principles in House v The King
 and the Court will only interfere with the exercise of that discretion in very exceptional circumstances, to prevent a manifest miscarriage of justice.

(B) A party may not seek leave to appeal a decision concerning the admissibility of evidence unless the trial judge certifies that the evidence, if ruled inadmissible, would eliminate or substantially weaken the prosecution case.
 
· “The regime for interlocutory appeals was not designed to cater for appeals against routine evidentiary rulings … made in the ordinary course of a criminal trial. It must be said — and cannot be ignored — that the already overloaded system of criminal justice in this State simply cannot cope with, and should not have to tolerate, interlocutory appeals directed to issues of little moment.”

· “[I]t should be repeated that, save for the unusual case — where, for example, the determination of an appeal against an interlocutory decision may render the trial unnecessary; substantially reduce the time required for the trial; resolve an issue of law, evidence or procedure that is necessary for the proper conduct of the trial; or reduce the likelihood of a successful appeal against conviction in the event that the accused is convicted at trial — fragmentation of the trial process by an application for leave to appeal against an interlocutory decision, is undesirable.”

· “[A]lthough one must be cautious not to be overly prescriptive, leave to appeal an interlocutory decision should not readily be granted; and should only be granted if, for example, it can clearly be discerned that there has been some error of principle which may lead justice to miscarry, or which may be permeated unless corrected.”

· “Given these matters, legal practitioners should be circumspect when tendering advice as to whether leave ought to be sought to challenge an interlocutory decision.”

· But leave may be granted where the case depends entirely upon the disputed evidence.

· A ruling which casts the viability of the prosecution’s case into serious doubt is the very kind of threshold question that “Parliament intended should be open to appellate consideration before the commencement of the trial.”

· “Section 295(3)(a) is not confined to decisions which rule evidence inadmissible.”  It is also applicable to evidentiary rulings to admit evidence.
  In either case, the question to be determined is whether the evidence is of such or so essential that its exclusion would eliminate or substantially weaken the Crown’s case.

· In R v Shamouil,
 the NSW Court of Criminal Appeal said that the correct approach in determining the ‘substantially weakened’ question is to ask if “that would be the effect”, assuming the evidence is fit to be left to the jury and that they accept it.  The Court has since approved use of the Shamouil test:

· “The words ‘substantially weaken the prosecution case’ in s 295(3) of the Criminal Procedure Act 2009 are in pari materia with the words ‘substantially weaken the prosecution case’ in s 5F(3)(a) of the Criminal Appeal Act 1912 (NSW) and, therefore, in the absence of any indication to the contrary, it may be assumed that Parliament intended that they should bear a similar meaning.”

· Proper application of the “test does not justify an interlocutory appeal unless a major or very important piece of evidence is in issue. It is not enough that the exclusion of evidence may ‘significantly’ weaken a Crown case. In this context, ‘substantially’ connotes something more than ‘significantly’. It bespeaks evidence which is of major importance or at least is very important to the Crown case under consideration.”

· The Court may have regard to what effect the loss of the relevant evidence would be likely to have on the Crown’s view of whether or not to proceed with the case.
 
· Where less potent evidence sought to be led to prove a certain fact is excluded, but more potent evidence that goes to prove the same fact is admitted, the excluded evidence cannot be said to satisfy the statutory criterion for certification.

· The fact that evidence, if ruled inadmissible, would substantially weaken the prosecution case, “is a necessary but not sufficient condition for the grant of a certificate.  It cannot be that whenever an objection, no matter how unmeritorious, is taken to evidence vital to the prosecution case, the judge must issue a s 295 certificate.”
 

· “[W]here a question is raised on an interlocutory appeal about the admissibility/exclusion of evidence, appellate intervention is limited by the principles in House v The King.  The question at this stage is whether the judge’s decision was reasonably open, not whether it was correct.  A different standard of review applies if the issue is raised on a conviction appeal.”

· “[W]hen exercising its jurisdiction to hear and determine an interlocutory appeal, this Court should not make rulings on admissibility that would usurp the jurisdiction of the trial court and of this Court when it hears and determines appeals from the County Court.”

· “The fetters placed on appellate intervention at an interlocutory level emphasise a legislative intention that the authority of a trial judge ought not lightly be interfered with.”

· “An interlocutory appeal as to a ruling on coincidence evidence is a review of what the court ‘thinks’ the probative force of the evidence will be.  That involves an assessment as to whether the judge approached the question by reference to correct principles and whether it was open for him to draw the evaluative conclusion that was drawn.  This requires the application of the principles of House v The King.”

· An interlocutory appeal from a decision respecting tendency evidence under ss 97 and 101 of the Evidence Act is governed by the principles in House v The King.

(C) A party may not seek leave to appeal any other interlocutory decision unless the trial judge certifies that it is of sufficient importance to justify it being determined on interlocutory appeal.
 
· The fact that a trial judge is willing to certify a question for interlocutory review does not require the Court to grant leave to appeal.  It “must be satisfied that it is in the interests of justice to do so….”
 Nor does certification relieve the applicant from the burden of persuading the Court that leave to appeal should be granted.

· A judge who certifies a decision for interlocutory review “ought to reveal the process of reasoning leading the judge to a particular conclusion.”
 The reasons need not be elaborate and “can be quite short but should be sufficient to explain how the judgment about the importance of the evidence was arrived at.”

· The trial judge must consider whether a ruling is attended with sufficient doubt to justify certification.

· Certification must not be seen as a mere formality. If the appropriate criteria have not been met there should be no certificate.

(1) Where an argument is without any merit, “it cannot be said that it possesses the quality of ‘sufficient importance to the trial’ which is required by para [295(3)](b).”

(2) Where no trial is at risk, the decision does not warrant the granting of a certificate.

(3) It is questionable whether a certificate is warranted when neither the length of the trial nor the chance of a successful conviction appeal will be reduced by an interlocutory appeal.

(4) Certification based on potential outcomes is not appropriate.

· “In order to determine whether the issue is of ‘sufficient importance’ to the trial, the trial judge must have regard to the nature of the issue and the relevant circumstances of the case.”

· “[W]here a ruling concerns an evidentiary question other than admissibility, the matters adverted to in CGL should inform the decision whether to grant a certificate.”

· A trial judge must consider the substance of a decision when determining the appropriate test for certification as decisions regarding cross-admissibility of coincidence evidence concern the whole conduct of the trial. Where a cross-admissibility decision is bound up with a decision whether to order separate trials, the judge should treat the matter as governed by the test in s 295(3)(b).

· A decision to refuse an application to discharge a jury will rarely be of sufficient importance to justify an interlocutory appeal.
  “The reports are full of cases where a refusal to discharge a jury is examined, quite satisfactorily, by this Court on an appeal against conviction.”

· The decision of a judge not to recuse themselves on a ground of apprehended bias is of sufficient importance to justify an interlocutory appeal,
provided that “the application to recuse is one serious in its content, rather than merely frivolous”.

· Whether the prosecution should be given leave to cross-examine a witness it is obliged to call, may be sufficiently important to warrant the grant of a certificate.

· If the requirements of s 295(3) are otherwise met and the point in issue is sufficiently arguable, a judge cannot refuse a certificate on the basis that they believe the party seeking to appeal has misunderstood the ruling in question.

 (D)
If the trial judge refuses to certify under s 295(3), the party requesting certification may appeal the refusal.

· A decision to certify is not subject to review.

· The Court of Appeal “will not lightly overturn a decision by a judge below to refuse to certify for an interlocutory appeal.”

· In determining an application for leave to review a trial judge’s refusal to certify, the Court is required by s 296(4) of the CPA to consider the matters referred to in s 295(3) and, if satisfied as required by s 297, may give leave to appeal against the interlocutory decision.

(E)
The Court of Appeal may grant leave to appeal an interlocutory decision only if satisfied that it is in the interests of justice to do so, having regard to the extent of any disruption or delay to the trial process if leave is given and whether determination of the appeal may: render the trial unnecessary; substantially reduce the time required for trial; resolve an issue of law, evidence or procedure that is necessary to the proper conduct of the trial; reduce the likelihood of a successful appeal against conviction; and any other matter the Court considers relevant.
· “[T]he language of the statute makes it plain that interlocutory appeals should not be the norm, and should be reserved for unusual cases where [the conditions listed in s 297(1)(b) are at play]. These fetters on appellate intervention emphasise, in our view, that Parliament intended to uphold the authority of the trial judge, and that such authority should not lightly be interfered with. Thus, in our view, without seeking to be overly prescriptive, leave to appeal an interlocutory decision should not readily be granted, and should only be granted if, for example, it can clearly be discerned that there has been some error of principle which may lead justice to miscarry, or which may be permeated unless corrected.”

· Although a trial judge may correctly certify a ruling for interlocutory review, it does not automatically follow that leave should be granted.  The Court may give leave to appeal only if it is satisfied that it is in the interests of justice to do so.

· If the determination of an interlocutory appeal would render the trial unnecessary it still would not be in the interests of justice to grant leave if the Court considered the decision to be reviewed was evidently correct. “In such a case the Court would rightly exercise its discretion to refuse leave.”

· The fact that a trial is short is not determinative, but is a very weighty consideration against the grant of leave to appeal from the interlocutory decision. 

· Any assessment by the Court “must take into account the extent to which court time and resources would be wasted or rendered unnecessary if the decision proved erroneous and was not immediately appealed.”

· The later a trial is in its proceedings, the less appropriate is an interlocutory appeal.
 In fact, s 297(2) of the CPA contains a clear legislative directive that prohibits the Court from giving leave for such an appeal “after a trial has commenced ‘unless the reasons for doing so clearly outweigh any disruption to the trial.’”
 Where the trial has not yet commenced, granting leave to appeal may cause no great disruption or delay to the trial process.
 
· The existence of alternative remedies is another reason for the refusal of an interlocutory application.

· The emergence of previously undisclosed uncharged acts in the course of a victim’s evidence will not ordinarily warrant a grant of leave.

(F)
General comments relevant to interlocutory appeals.
· Avoidance of the need for a retrial involving a child complainant is a relevant consideration.

· The Court will not entertain arguments involving the application of the Charter on interlocutory appeal.

· “[A]s a no-case ruling is not an ‘interlocutory decision’… it cannot be the subject of an application for leave to appeal … ”

· An order made pursuant to s 357(2) of the Criminal Procedure Act 2009 is not an interlocutory decision as it is not within the power of a judicial officer to refuse its making.

· Challenging an existing line of authority via an appeal against an interlocutory decision would only be appropriate in exceptional circumstances.
“It would be a rare case indeed where a challenge to the correctness of a decision made on an appeal against conviction would be permitted on a[n interlocutory] application.”

· “It needs to be understood that [it] is not legitimate, as part of the  interlocutory appeal process, for a party to agitate one argument before the trial judge and then another in this Court.  As this Court has observed more than once, interlocutory appeals in criminal cases should — as is contemplated by s 297 of the CPA — be reserved only for those matters where there is a real dispute about the correctness of a ruling or decision that will have significant consequences for the trial.  An interlocutory appeal does not present an opportunity to a party to have a ‘second bite at the cherry’ in this Court, by relying on an argument not put to, and not ruled upon by, the trial judge.”
Raising an argument on interlocutory appeal that was not presented to the trial judge, and was not the subject of the certification, may present a jurisdictional problem.

· It is not possible to directly extrapolate NSW learning in relation to grants of leave to Victoria because the DPP in NSW has a right of appeal but other parties do not and must appeal either by leave or certification.

· The Court may grant leave to a party to adduce evidence on an interlocutory appeal, but it will “be most unlikely to favourably exercise” this discretion unless the proposed evidence constitutes fresh evidence.

· The Registrar may refer an application for interlocutory appeal for dismissal pursuant to r 2.13(1)(b) of the Supreme Court (Criminal Procedure) Rules 2008, and by virtue of r 2.03(2)(b) two Judges of Appeal are empowered to dismiss an appeal if it is appropriate do so, such as where the application is “manifestly hopeless.”

(G)
If a question of law arises before or during the trial, the court may reserve the question for the Court of Appeal if it is satisfied that it is in the interests of justice to do so.
  
· “There may be several, even many, different ways in which a question of law may arise before or during the trial of an indictable offence.  It is neither necessary nor desirable to attempt to give some comprehensive description, let alone definition, of the circumstances in which a question of law may arise.”

· It is important to recognise that s 302(2) permits reservations of questions of law only and it is therefore necessary to distinguish between questions of law and questions of fact, a distinction that is not easily drawn.
But this does not mean that a reserved question should be formulated so as to “divorce it from any disputed question of fact.”

· The Court does not have any inherent power to make an order for costs of a case stated against the Crown.

· Reserving a question of law that has caused a division of opinion in the trial court “is a very good example of the case stated procedure being used as Parliament intended it should be.”

· Threshold issues going to the very foundation of the criminal proceedings are those for which the case stated procedure is particularly appropriate.

· Where an important legal question is sought to be litigated as part of an interlocutory appeal and there is a question as to whether application for leave to appeal under s 295 was competent, it may be appropriate for the parties to consider as an alternative the procedure by way of case stated under s 302. This is a “very good example” of a way in which these procedures “can be utilised to enable the resolution of a pre-trial question of major significance.”

· Evidential material and transcript should not be annexed to a case stated as “the Court must determine the question(s) of law solely on the basis of the facts set out in the case.  It is no part of the appellate court’s function in such a proceeding to make findings of fact.”
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